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Association Activities 


THE COMMITTEE on Real Property Law, Lewis M. Isaacs, Jr., 
Chairman, approved bills relating to the Business Space Rent 
Control Law sponsored by the Joint Legislative Committee on 
Rents, of which Assemblyman D. Mallory Stephens is the Chair- 
man. In reporting on these bills the Committee stated, “It is 
gratifying to report that for the first time they (the bills) have 
been introduced and made available for inspection in time for 
examination and consideration by the public. For this the Chair- 
man of the Joint Legislative Committee has well earned the 
gratitude of the numerous people affected by these statutes.” 
Many of the changes made by this legislation were recommended 
to the Joint Committee by the Association’s Committee. 


°e@o 


AT THE STATED MEETING on March 11 the Association rejected the 
majority report of the Committee on Labor and Social Security 
Legislation, David L. Benetar, Chairman, dealing with the clari- 
fication of jurisdictional lines between the National Labor Re- 
lations Board and the New York State Labor Relations Board. 
The report had recommended that the Labor-Management Re- 
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lations Act be amended to delete the requirement of conformity 
of state law to federal law as a condition to the making of cession 
agreements between the National Board and the labor agency of 
any state. 

Interim reports were received from the following Committees: 
Special Committee on Atomic Energy, Bethuel M. Webster, 
Chairman; Committee on the Domestic Relations Court, Sylvia 
Jaffin Singer, Chairman; Joint Committee on Legal Referral 
Service, Orison S. Marden, Chairman; Committee on Medical 
Jurisprudence, Edmund T. Delaney, Chairman; and Committee 
on the Municipal Court of the City of New York, William G, 
Mulligan, Chairman. 

eMo 


JUSTICE STANLEY F. REED of the United States Supreme Court 
presided over the sixth in the series of lectures sponsored by the 
Committee on Post-Admission Legal Education, Ralph M. 
Carson, Chairman. Theodore Kiendl delivered the lecture on 
“The Court and Counsel,” which is published in this number of 
THE Recorp. The Eleventh Annual Benjamin N. Cardozo 
Lecture will be given on April 29 by Judge Charles E. Wyzanski, 
Jr. Judge Wyzanski will speak on “A Trial Judge’s Freedom and 
Responsibility.” 
e@o 


A COMPREHENSIVE study of the administration of laws in New 
York City relating to the family has been made possible through 
a gift by Laurance S. Rockefeller to the Association. The ulti- 
mate objective will be the development of constructive recom- 
mendations for the simplification and integration of procedures 
to enable the courts and lawyers to render a more satisfactory 
service to the people of the city. The study will be directed 
primarily to the administration of existing family law and not 
the laws themselves. It will analyze the type of family disputes 
which come before different courts in the city and also analyze 
the handicaps under which the courts work due to incomplete 
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jurisdiction, lack of adequate supporting services or inadequate 
legal authority. 

The study will be made in cooperation with the presiding 
judges of the various courts concerned. Justice David W. Peck, 
Presiding Justice of the Appellate Division of the Supreme Court 
for the First Department, welcomed the proposed study and said: 
“Mr. Rockefeller’s generous gift makes possible a much needed 
study which will surely lead to improving the administration of 
those courts which deal directly with the most intimate problems 
of family life and with the future of many of the children in this 
community.” 

The study will be made under the direction of a Special Com- 
mittee of the Association of which Allen T. Klots is Chairman. 
The other members of the Committee are Edwin A. Falk, Edward 
§. Greenbaum, Francis H. Horan, Judge Samuel I. Rosenman, 
and J. Howard Rossbach. 


ome 


ON MARCH 25 the Committee on Entertainment, Boris Kos- 
telanetz, Chairman, celebrated the birthday of Judge James 
Garrett Wallace. Members of the Committee during Judge 
Wallace’s tenure as Chairman and members of the cast in the 
various Association Night Shows in which Judge Wallace partici- 
pated were present. 

°e@o 


“A SQUARE NAMED FOLEY,” the seventh Annual Association Night 
Show of the Committee on Entertainment, Boris Kostelanetz, 
Chairman, will open on April 23. 


e@o 


GuEsts AT recent meetings of the Committee on Municipal 
Affairs, W. Mason Smith, Jr., Chairman, have been John Levens 
of Griffenhagen & Associates, Robert Brady of the Civil Service 
Forum, and Lawrence Orton of the City Planning Commission. 
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On May 20 the Committee will sponsor a forum on city problems 
to which the Mayor and heads of city departments have been 
invited. ‘The meeting will be open to the general membership. 


e@o 


‘THE COMMITTEE on Art, Samuel A. Berger, Chairman, opened 
its Annual Photographic Show on March 18. The opening was 
well attended. The Annual Exhibition of Members’ Painting and 
Sculpture will open on May 1. Robert L. Golby acted as Exhibit 
Chairman for the Photographic Show. Alan D. Marcus will be 
Exhibit Chairman for the Art Show. 


e@o 


AT A recent meeting of the Committee on Arbitration, Sylvan 
Gotshal, Chairman, Assemblyman Ludwig Teller was the guest 
of the Committee and discussed legislation amending the State 
Arbitration Statute. Mr. Teller also reviewed legislation in the 
174th Session of the State Legislature pertaining to arbitration. 
He noted that the Governor had vetoed an act which provided 
that a party should have the right to be represented by an attorney 
unless the right be waived in writing. The Committee recorded 
its approval of the legislation. 


o@o 


‘THE COMMITTEE on International Law, Dana C. Backus, Chair- 
man, adopted a resolution at its last meeting in support of the 
Schuman Plan. 

The Committee’s action, which was unanimous, followed the 
receipt by it of the report of a subcommittee concerning the 
purposes, structure and prospects of the Plan. The report was 
based on an investigation by the subcommittee chairman, 
Edmund L. Palmieri, during a recent trip to Europe, when he 
had occasion to follow the debates in the French National As- 
sembly and to talk to persons who had first-hand information. 

The proposed treaty, creating a European Coal and Steel Com- 
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munity, for a term of 50 years, under a supernational authority 
(commonly known as the Schuman Plan), is of direct interest to 
the six nations which are parties to it: France, Western Germany, 
Belgium, The Netherlands, Luxembourg and Italy. These 
countries are expected to complete ratification in the near future. 
While the United States is not a party, the subject matter of the 
treaty is of great interest to the United States because of the 
profound effect it will have on relations between France and 
Germany, and on the economic stability and peace of western 
Europe. Its sponsors hope it will open the way to the creation 
of an economic federation which eventually will lead to the 
unification of western Europe along political as well as economic 
lines. 
The resolution is as follows: 


WHEREAS, the proposed Treaty between France, Belgium, Italy, 
The Netherlands, Western Germany, and Luxembourg, constituting 
the European Coal and Steel Community, commonly known as the 
Schuman Plan, marks the first concrete step in the direction of eco- 
nomic unity for western Europe, and should provide higher standards 
of living for many of its workers, and 

WHEREAS, the Government of the United States has made sub- 
stantial efforts to bring about the economic rehabilitation of western 
Europe and to preserve peace, and 

WHEREAS, the success of the European Coal and Steel Community 
will tend to safeguard the peace as well as the economic improvement 
brought about with the aid of the United States, 

RESOLVED, that the Committee on International Law of The 
Association of the Bar of the City of New York commends the 
proposed Treaty constituting the European Coal and Steel Commu- 
nity, and the Committee on International Law urges that upon 
ratification of the proposed Treaty by the interested nations, the 
Government of the United States offer them advice and encourage- 
ment as well as the appointment of an official observer to its adminis- 
trative organization. 


o@o 


In JANUARY the Special Committee on Broadcasting, Samuel M. 
Lane, Chairman, celebrated at an anniversary dinner the com- 
pletion of the third year of the television program “On Trial.” 
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Present at the dinner, in addition to members of the Committee, 
were all the judges and lawyers who participated in the program 
during 1951. A kinescope of the program of December 18, “Com- 
munist Cases and the Bar,” was shown. The participants in this 
program were Ernest Angell, John W. Davis, James M. Landis 
and Harrison Tweed. The moderator was Judge Harold M. 
Kennedy. 
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The Calendar of the Association 
April and May 


(As of March 25, 1952) 


Dinner Meeting of Committee on Administrative Law 

Dinner Meeting of Committee on Legal Aid 

Meeting of Committee on State Legislation 

“On Trial”—Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Section on Taxation 


Dinner Meeting of Committee on Federal Legislation 
“For Bench and Bar” radio program, WNYC-FM (93.9 
megacycles), 8:30 P.M. 


Dinner Meeting of Committee on Medical Jurisprudence 

Meeting of Special Committee on the Federal Courts 

“On Trial” —Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


Meeting of Section on Drafting of Legal Instruments 

Dinner Meeting of Committee on Municipal Affairs 

Dinner Meeting of Committee on Professional Ethics 

“For Bench and Bar” radio program, WNYC-FM (93.9 
megacycles), 8:30 P.M. 


“On Trial” —Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


Meeting of Committee on Admissions 

Forum on Legal and Economic Aspects of State Trading. 
Auspices Committee on Foreign Law 

Dinner Meeting of Committee on Insurance Law 


Dinner Meeting of Committee on Bankruptcy and Corpo- 
rate Reorganizations 
Meeting of Committee on the City Court 
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April 21 


April 22 


April 23 
April 24 
April 25 
April 28 


April 29 


April go 


May 1 


May 5 
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Dinner Meeting of Committee on Courts of Superior Juris. 
diction 

Dinner Meeting of Committee on Law Reform 

Meeting of Library Committee 

“For Bench and Bar” radio program, WNYC-FM (93.9 
megacycles), 8:30 P.M. 


“On Trial” —Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


Seventh Annual Association Night 
Seventh Annual Association Night 
Seventh Annual Association Night 


Meeting of Committee on Domestic Relations Court 

Joint Meeting of Section on Federal Administrative Con- 
trols and Section on Corporations 

“For Bench and Bar” radio program, WNYC-FM (93.9 
megacycles), 8:30 P.M. 


Eleventh Annual Benjamin N. Cardozo Lecture. “A Trial 
Judge’s Freedom and Responsibility.” Speaker: The 
Honorable Charles E. Wyzanski, Jr., United States Dis- 
trict Judge, District of Massachusetts. 8:00 P.M. Buffet 
Supper, 6:15 P.M. 

Meeting of Committee on International Law 

“On Trial” —Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


Dinner Meeting of Committee on Broadcasting 


Opening of Art Committee’s Exhibition of Paintings and 
Sculpture by Members of the Association 
Meeting of Section on Taxation 


Forum on Child Care. Auspices Committee on the Domes- 
tic Relations Court 

Dinner Meeting of Committee on Federal Legislation 

“For Bench and Bar” radio program, WNYC-FM (93.9 
megacycles), 8:30 P.M. 


“On Trial”—Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 
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12 


13 


20 


26 


27 


CALENDAR a7 3 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Section on Jurisprudence and Comparative Law 

Dinner Meeting of Committee on Professional Ethics 

“For Bench and Bar” radio program, WNYC-FM (93.9 
megacycles), 8:30 P.M. 


Annual Meeting of the Association, 8:00 P.M. Buffet Sup- 
per, 6:15 P.M. 

“On Trial” —Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


Dinner Meeting of Committee on Insurance Law 


Meeting of Section on Drafting of Legal Instruments 

Meeting of Library Committee 

“For Bench and Bar’ radio program, WNYC-FM (93.9 
megacycles), 8:30 P.M. 


City Affairs Night 
“On Trial” —Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


Meeting of Committee on Admissions 
Meeting of Section on Labor Law 
Annual Dinner of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Trade Regulations and 
Trade-Marks 

Meeting of Section on Trade Regulation 

Meeting of Committee on Domestic Relations Court 


“For Bench and Bar” radio program, WNYC-FM (93.9 
megacycles), 8:30 P.M. 


Dinner Meeting of Committee on Broadcasting 

Meeting of Section on Litigation 

“On Trial” —Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


Meeting of Section on Corporations 





The President’s Letter 


To the Members of the Association: 


The memorial proceedings for former President Patterson at 
the March Stated Meeting were worthy of their subject. We were 
all grateful to Judge Learned Hand, General Edward S. Green- 
baum and to Mrs. Patterson for making the human race seem 
taller because of his part. Richard II’s injunction: “For God's 
sake, let us sit upon the ground, and tell sad stories of the kings,” 
was nobly obeyed that evening. The example of Judge Patterson's 
“exceptional contributions to the honor and standing of the Bar 
in this community,” underscored by the presentation of the first 
Association Medal, will be an inspiration to others. 

The Association’s legislative representative at Albany this year 
is our fellow member, Orrin C. Judd, former Solicitor General of 
New York, who has been good enough to undertake the task asa 
public service. The Committees are finding his help valuable. 
Perhaps more important than the short-range benefit to our 
projects of the moment, is the perspective which is provided in 
appraising our legislative work generally. All of those involved 
have long felt not only some sense of frustration, but also concern 
that our efforts were sometimes off target. The frustration has 
arisen largely in connection with proposals which we advocated 
affirmatively. Such proposals originate in the hard toil of com- 
mittee work, as a result of disinterested study. ‘They deserve a 
better fate than to be pigeon-holed along with the special 
measures advocated by interested groups. Improved results in this 
area seem to be primarily a matter of bettering our legislative 
liaison and increasing confidence in our disinterestedness. 
Eventually, when adequate assistance permits the Executive 
Secretary to put his nose outside the House, we hope that he can 
participate actively in the legislative program. 

The problem of selecting the right bills for comment is more 
puzzling but equally important. How are our Committees to spot 
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which bills have a real chance of passing, so that our comments 
will be of greatest utility? It is obvious that this cannot be dis- 
covered from the bills themselves or from ordinary sources; it 
requires a most sophisticated knowledge of the legislative matrix 
which is their setting. When the imminent measures are un- 
covered, how can we be most helpful to the Legislature and to 
the Governor? If, in some cases, the very industry of our Com- 
mittees delays their reports so that they are not available until 
the bills are on the verge of final passage, rejection or signature, 
our work to some extent misses fire and the Committees’ mid- 
night labors may be wasted. These problems of identification 
and execution need solution. Our Committees have done and 
are doing such fine work in these fields that they deserve to have 
every possible assistance in perfecting their leverage. 

The process of critical examination of the Association’s work, 
which is necessary to keep it from getting into what has been des- 
cribed as a plush lined rut, has recently led us to take a look at 
by-law limitations imposing geographical restrictions on the 
Association’s jurisdiction. It is evident that in some fields we do 
not live up to our title, which implies that the entire City is our 
bailiwick. In some cases we limit ourselves to the Borough of 
Manhattan, in others, to the First Department. These limitations 
particularly affect Committees considering judicial candidates. 
Recognizing that expansion of activities to cover the entire City 
would involve delicate problems of relations with other associ- 
ations and caring not to bite off more than we can chew, a special 
committee, after study, will shortly recommend that the Associ- 
ation should begin by emancipating itself from these limitations 
on its jurisdiction. 

The Committees which provide outlets for the notable artistic 
talents of our members naturally capitalize on this period of 
gently rising sap. So the Art Committee is about to unveil 
the annual Photographic Show which usually discloses a whole- 
some range of interest running from attractive but modest 
nudes to slightly starker mountains. That Committee is now 
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beckoning our painters to lay their recent oils and water colors 
on the line for the Art Show. The Entertainment Committee has 
already insinuated its stage into the Meeting Hall in preparation 
for its annual show at the end of April. Law reform must limp 
along, for a while, without their aid, while our writers of skits, 
music, our directors, stage managers, lighting experts and our 
scene designer neglect their wives and practice in favor of what 
is always a major event in the Association year. 

Our Committee report on the Oatis case and other effective 
attacks upon repression abroad are contributions to the great 
struggle of our time which lawyers are peculiarly qualified to 
make. We are on the lookout for other occasions to provide a 
rallying point. We also recognize a duty of the Bar to keep a wary 
eye out for attacks on liberty at home. Thus the Bar has recently 
been profoundly concerned with the consideration of the effect 
on individual rights of the televising and broadcasting of legis- 
lative hearings. At its January meeting, this Association, by a 
narrow margin, declined to oppose the practice. The State and 
American Bar Associations have voted overwhelmingly the other 
way. This is not the place to debate the merits. But the interest 
of the Bar in the subject emphasizes its recognition of a peculiar 
duty to scrutinize restrictions on liberty to see whether they are 
essential to the safety or well-being of the Republic. This is as it 
should be. Important as are exports of economic and military aid 
to our allies, our system of liberty remains our greatest export 
and our most effective weapon in the struggle for the mind of 
man. It is the one weapon against which no curtain or other de- 
fensive screen can, in the end, prevail. 


WHITNEY NortTH SEYMOUR 
March 18, 1952 





Robert P. Patterson 
1891 1952 


At the Stated Meeting of the Association on March rz memorials 
for Robert P. Patterson, published here, were presented by The 
Honorable Learned Hand and Mr. Edward S. Greenbaum. 
Following the memorials will be found the citation read by the 
President of the Association in presenting the Association’s Medal 


commemorating Judge Patterson’s “exceptional contributions to 
the honor and standing of the Bar in this community.” 


Mr. Epwarp S. GREENBAUM: 


We, in this Association, knew Robert P. Patterson well. Twice 
we made him our President. 

His tragic death is a heavy blow to the Association. It has 
brought deep personal sorrow to many of us. 

His courage, integrity, and selfless devotion to duty, coupled 
with his rare and indescribable warmth gave Bob Patterson’s 
friends a feeling of well-being, security and strength. That is 
now gone. 

Born in Glens Falls, on Lincoln’s birthday in 1891, he was 
educated there and at Union College. Following his father’s 
profession, he went to Harvard Law School. Coming to New York 
after graduation, he had barely started clerking when his country 
made its first call upon him. He put aside his law books for 
service on the Mexican border. Soon after we entered World War 
I, he was again in uniform. He went overseas with the 306th 
Infantry of the 77th Division. He was wounded in action and 
twice decorated, getting the DSC for extraordinary heroism. As 
company Commander he won the respect and devotion of the 
men he led in battle. He never forgot them and they never forgot 
him. He shared their opinion that F Company was by all odds the 
best outfit in the whole United States Army. 

Back in active practice he earned the confidence and admi- 
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ration of his fellow lawyers. In 1930 he was appointed to the 
United States District Court, and nine years later to the Circuit 
Court of Appeals. 

Then came the dark days of 1940: Dunkirk, the fall of France. 
Civilization, as we knew it, seemed doomed. 

It was at this time of grave peril that Patterson was again called 
to active duty. Grenville Clark suggested to President Roosevelt 
that Henry L. Stimson, although 73, be appointed Secretary of 
War, with a younger man, Patterson, as his Assistant Secretary. 
You all know the story—so characteristic of Bob Patterson—that 
he was on K.P. at Plattsburg Barracks when informed of his 
selection. He said ““They could get a better man. But if they want 
me, I will accept.” 

The grave question then facing the free world was whether we 
could produce sufficient arms and munitions or whether it was 
too late. America’s attitude as to the urgency of material aid was 
well expressed by Churchill. In a message to Lord Lothian, he 
said: “Up to April they were so sure that the allies would win 
that they did not think help necessary. Now they are so sure we 
will lose that they do not think it possible.” 

It became Patterson’s job to supervise the procurement of all 
military supplies. Secretary Stimson said: ‘“The entire immediate 
responsibility for the greatest procurement program ever under- 
taken by any nation rested upon him.” 

Patterson faced this monumental task with his usual vigor and 
directness. 

Washington in 1940 was the scene of even more than normal 
confusion. A War Department file clerk described it this way. 
“Everything takes much longer now on account of the 
emergency.” The Assistant Secretary who preceded Patterson 
had not spoken to his Secretary for several years. Fortunately, 
there were several extraordinarily able and experienced regular 
army officers in his office. There was also a generous quota of 
those with considerably less competence. 

Patterson naturally sought aid among those whom he already 
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knew. I was one of them. I arrived in Washington the day before 
[had promised to report for duty, and naively phoned to let him 
know that I was there. He asked me to come for lunch. That night 
I got home after eight o’clock and five years later I got out. 

We were then in the old Munitions Building. He arrived early 
every morning briskly running up the two flights of stairs. He 
plunged right into work. When he wanted to see a subordinate he 
would walk to his office, through the hall, often with an armful 
of papers. He would stand in the cafeteria line carrying his tray, 
waiting his turn. When it was realized that this energetic 
character was the new Assistant Secretary, there were mixed 
reactions evidenced by raised eyebrows from some of the brass 
and friendly smiles from many others. But he was entirely un- 
aware of the surprise and bewilderment, disapproval and pleasure 
that he caused. He just went ahead and did his job. 

He was completely indifferent to the privileges that went with 
his high office. He was annoyed at its trappings, and ignored the 
ruffles and flourishes. He was equally unimpressed by the rank or 
position of others—either in or out of the army. He treated all 
alike, paying at least as much attention to three stripes on the 
sleeve as to three stars on the shoulder. 

Just what was Patterson’s job? 

The duties of his office had been written into law, to avoid 
repeating mistakes made in World War I. In 1920 Congress had 
provided that a civilian Assistant Secretary should have the task 
of supervising the procurement of all military supplies, and be 
responsible for ‘‘mobilization of material and industrial organi- 
zations essential to war-time needs.” This was his statutory re- 
sponsibility. Patterson put it this way:—‘“We have a job to do that 
dwarfs anything ever before undertaken by this country. In the 
last World War our armies were equipped and armed by our 
allies. This time it is the other way around. We must equip and 
arm our own army and we must help in the equipping and 
arming the armies of our allies.” 

Patterson had heavy responsibilities other than these statutory 
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ones. The selection of a younger man as his chief assistant made it 
possible for Mr. Stimson to conserve his energies, so that he could 
utilize them to the fullest where he thought them needed most. In 
his absence, Patterson acted as the Secretary of War, and when he 
was there Patterson performed many important duties, which the 
Secretary delegated to him. Among these were responsibility for 
clemency in court-martial cases, supervision over military 
prisoners, claims by and against the War Department, purchase 
and sale of real estate. 

Obviously there was a great need for lawyers here, as well as 
in the procurement services, where supply contracts under 
Patterson’s supervision were to total over one hundred billion 
dollars. Stimson and Patterson knew how much able lawyers 
could help in these fields. They also knew—Stimson from his 
own rich experience, and Patterson from his wide knowledge of 
military history—that because of his training a lawyer could per- 
form many other important military tasks where resourcefulness 
and initiative were needed. 

Since both of them came from New York, they looked to the 
New York Bar for help. It responded willingly. John J. McCloy 
and Goldthwaite H. Dorr were recruited for Stimson’s im- 
mediate staff. George A. Brownwell and Donald C. Swatland in 
the Air Force, William C. Chanler and Corneluis W. Wicker- 
sham in Military Government, Philip J. McCook and Frederick 
F. Greenman in the Judge Advocate General’s Department, Boy- 
kin C. Wright and William S. Gaud in Foreign Aid. George A. 
Spiegelberg and Tracy S. Voorhees in the Supply Services, James 
P. Henderick, John H. Ohly and Howard C. Petersen, in Patter- 
son’s own office—these were some of the many members of this 
Association who came from New York to become part of the team 
that worked closely with Patterson. They were but a few of the 
many members of this Association and lawyers from other parts 
of the country who made a record that our profession can be 
proud of. Among other lawyers who played important parts on 
the Patterson team were: Julius H. Amberg, Robert Bowie, 
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Ammi Cutter, Warren S. Ege, Benjamin Kaplan, William L. 
Marbury, Kenneth C. Royall, H. Chapman Rose, Conrad E. 
Snow, Arthur E. Sutherland and Sturgis Warner. 

Patterson became a unique figure in Washington Everybody 
that didn’t call him “Bob” called him “Judge.” In the army it 
was soon realized that this man was different. He had been a 
soldier himself and cared about soldiers. He was accessible to all. 
A steady stream flowed into his office seeking answers to many 
problems. And he did not disappoint them. Looking over the 
top of his steel-rimmed glasses, asking penetrating questions, his 
keen mind made vital decisions. 

But this new and rare combination of soldier, lawyer and 
friend was also eagerly sought out by civilians, both in and out of 
government. His position made him the War Department's 
official representative on civilian agencies: the War Production 
Board, the War Man Power Commission, the Board of Economic 
Warfare and their alphabetical predecessors and successors. He 
was also the War Department’s spokesman with Congress and the 
public. Senators, congressmen, industrialists, labor leaders, and 
many others were in constant touch with him. The unprecedented 
confidence that Congressmen of both parties had in him is 
eloquent proof of how well he performed his job. 

Day after day—every day—including holidays and Sundays, he 
kept at his task. Each day presented new and varied problems. 
There was no precedent for most of them. According to him, 
“Our success in this war depends entirely on the day by day per- 
formance of the job we are given to do.” To the performance of 
his job he devoted himself completely, neglecting and ignoring 
his own personal needs. After seeing him coughing for several 
days we in the office tentatively suggested that he go home and 
get rid of his cold. With surprise, he asked “Have I a cold?” 
The best compromise that could be worked out was a visit to the 
dispensary and a box of Kleenex. 

Strenuous visits to army posts, training camps and war plants 
were his relaxation. In this country and overseas, he saw the 
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troops for whom he worked and the weapons that he supplied 
them. He got first-hand information from MacArthur, Eisen- 
hower, Clark, Bradley, Patton, and from the troops themselves 
about men and weapons in action. He never forgot the hardships 
and sacrifices of those in combat, particularly the infantry, be- 
cause he always remained a doughboy at heart. Indeed, he 
thought that anyone engaged in anything short of actual combat 
was virtually a slacker. It was only Mr. Stimson’s personal plea 
that prevented Patterson from resigning office in 1944 and taking 
a commission in the infantry. 

He fiercely hated delay and compromise. The only test for 
any measure was whether it would help win the war. When the 
question arose in 1942 as to whether we should give lend-lease 
aid to the Russians, his answer was simple: “They are killing 
Germans, aren’t they?” 

Patterson was the same when you were with him alone, when 
he was in a small group or at a large public meeting. His sincerity 
and directness carried conviction, and he had the ability to 
convey this sincerity by the spoken or the written word. He did 
so tersely in simple and direct language. When he had something 
to say to the press he gave straight-forward answers. And when 
he had nothing to say he would reply, ““No worthwhile comment.” 

Finally victory came. Patterson’s great leader Stimson had 
nobly completed the stupendous task for which he had been 
called. Before leaving Washington, Mr. Stimson himself wrote 
the citation for the Distinguished Service Medal awarded to 
Patterson. In it he said that Patterson’s efforts had contributed 
“to saving countless American lives,” and that “his contribution 
to victory cannot be overestimated.” 

President Truman, recognizing Patterson’s outstanding serv- 
ice, offered to appoint him either a Surpeme Court Justice or 
Secretary of War. Patterson’s reply was that we would serve 
wherever it was felt he could be of most use to his country. He 
became Secretary of War, a worthy successor to two other great 
members of our profession, Elihu Root and Henry L. Stimson. 
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After nearly two years of more hard work, as Secretary, he 
returned to private practice in New York in 1947. Here, his 
services were much in demand. With his usual vigor he gave him- 
self to his profession and to public service. 

To the very end, he fought and fought hard for those things 
in which he believed. At our January meeting—just a week be- 
fore he was killed—he stood in this room fighting unsuccessfully 
for what to him was an important issue, the rights of the un- 
popular. He felt that because these rights were being jeopardized, 
we should resist the public clamor that sought to make a tele- 
vision spectacle of legislative hearings. I believe that most of us 
now feel that he was right and we regret that our Association did 
not take the leadership which he urged and which has since 
been taken by other Bar Associations. 

One who was closely associated with him during his early days 
as a law clerk, then as a member of his firm, and again as a partner 
after his return from Washington, has written me this: 

“Bob Patterson’s outstanding quality as a lawyer was his superb 
constancy. It was the inevitable result of his complete integrity 
and singleness of purpose. Asa lawyer he had from first to last but 
one aim—to do the best possible job for his client. In his early 
years as a law clerk it never remotely occurred to him to make an 
impression with his employers. Later, as a lawyer on his own 
account, it made utterly no difference to him whether the client 
was a large corporation or one of his soldiers from F Company. 
Once the job was undertaken, he completely dismissed such con- 
siderations as the prospect of other business and the compen- 
sation to be received. Whether the matter turned out to be ex- 
citing or dull, whether the client proved to be cooperative or 
difficult, whether he himself was feeling fresh or tired, made not 
a particle of difference. There was only one criterion—doing the 
best possible job. His fundamental character was always the same 
from the very beginning to the very end of his career. If there 
were more lawyers like him, there would be little criticism of the 
Bar.” 
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These same qualities were evident in everything he did. They 
inspired those around him. They bound us together in a deep but 
unexpressed devotion to him. But he was so natural and so un- 
assuming that it was easy to overlook the uniqueness of these 
qualities and the greatness of the man. This was suddenly 
brought home to me when a friend asked: 


“Do you appreciate your good fortune in working for 
a man of complete integrity?” 


We who served under him did appreciate it. But, because of his 
modesty and complete selflessness, it was not until after the night 
of January 22nd of this year that we fully realized that this was a 
great man—one of the truly great of our times. We owe him much. 
We shall never forget him. 


C@yo 


THE HONORABLE LEARNED HAND: 


I had no acquaintance, so far as I can remember, with Robert 
Patterson’s work as a lawyer before he became a district judge in 
1930, and much of the service of a district judge, perhaps the most 
important part, does not reach an appellate court at all. We did 
of course see a good many printed records of his during the ten 
years that he was on that court, and they revealed what you would 
expect from the quality of what followed in later years. His 
opinions were clear, penetrating, short, crisp, thorough, unos- 
tentatious and unobtrusive, without a trace of vanity or of any 
desire to shine. They never avoided the troublesome issues, or 
left any doubt as to what he decided; they were supported by 
adequate authority, but never encumbered by too much or by 
needless side excursions. Moreover, they disclosed his underlying 
attitude to his duties, his understanding of the position of a judge, 
as interpreter. Although he never availed himself of the tempting 
but evasive refuge of construing a precedent or a text by resorting 
to the literal meaning of the words, he recognized that he was the 
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mouthpiece of a purpose, which he was bound to treat as au- 
thoritative, and to which he must therefore conform; that he had 
no mission to set right what he might not approve; and that it 
was not the function of courts to resolve the major conflicts of 
interest in a democratic society. He had a well settled and an un- 
concealed scorn for that temper, then and still orthodox in many 
quarters, which transfigures a judge into a crusader for righteous- 
ness as righteousness may appear to his incandescent conscience. 
His conclusions at times of course collided with ours; and nothing 
was to me more engaging, or more endearing, than the vigor with 
which he tore to pieces the fragile fabric with which we had tried 
to obscure his light. I can think of more than one instance in 
which I was not sorry that I could not be called into the open lists 
to defend my difference from him, but could resort to the se- 
clusion of my position in the hierarchy. Indeed I can remember 
one important decision in which we reversed him, where I have 
at times asked myself whether I did not do exactly what I have 
just disclaimed: brought about the desirable results at the ex- 
pense of the rules, however flexibly one might interpret them. 

But, as I have already intimated, it is open to doubt whether 
the work of a judge of first instance is to be best appraised by 
that part which is recorded; and at any rate the other part must 
be reckoned a close second, if not an equal: I mean that which 
takes place in the court-room and either slips away into ano- 
nymity, or remains only in the transient recollections of those 
who may be present. It so happens that I had the benefit of the 
testimony of an exceptionally competent witness—a friend of 
his and a near friend of mine—who once spent a morning in his 
courtroom. This man was not indeed a lawyer, but he was in- 
telligent, sensitive, keen and critical as few men of my ac- 
quaintance have been. I wish I could remember in fuller detail 
how he described the impression that he carried away. The per- 
sonality of the judge prevaded the whole occasion throughout: he 
was always the dominant figure. That is not indeed surprising in 
this instance; and it happens often enough in a form that is highly 
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regrettable. But this was quite otherwise; for this judge betrayed 
a constant, almost anxious, solicitude, not only that both sides 
should get a hearing, but that everything should be brought out 
which might be relevant, so that in the end all should be laid bare. 
This he did in no passive spirit, content to await whatever parties 
might disclose; it was a spirit determined to make sure that all 
should be disclosed. Do not, I pray you, mistake this last. You 
know and I know, for we have both suffered from them, the kind 
of pragmatic judges, who deem it their duty to take over the 
conduct of the trial, who assume an advocacy of both sides, and 
impose upon each his view of the proper position for it to take. 
That was the exact opposite of the impression that my friend got; 
this judge did not try to substitute what he thought the parties 
should maintain; but he was forever trying to help them bring 
out what he saw that they were trying to maintain. This he could 
not have done as a neutral observer, but as one possessed of that 
steadfast and enduring will to award to each his own, which in 
the immortal words of Ulpian, is the very being of Justice. 
“There can be few callings in the world,” said my friend, “which 
give greater opportunity for satisfaction to oneself, or which are 
of more benefit to one’s fellows.” 

This I have ever since taken as a veracious sample of his ten 
years of service in the district court, and, although I do not put 
it forward as approaching those other public services which he 
rendered later in very different causes and of which General 
Greenbaum has told you, yet it is easy to underrate the signifi- 
cance and the value of these ephemeral duties. It seems to me, 
and perhaps you will agree, that all societies, including our own, 
may be moving towards a pattern in which some central au- 
thority will interpose with increasing detail in the life of the 
individual. Personally, I look upon this with much reserve, 
though I am not sure that it is not the inevitable consequence of 
the fabulous increase in communication and ease in movement, 
coupled with the mounting numbers and concentration of 
modern societies. Success in this will of course demand the utmost 
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skill in structure and plan, as well as high competence and 
character in the upper levels. But these will not be enough; no 
plan, however adequate, no top leaders however gifted, can make 
such a government work, if the lower strata are not staffed by men 
of understanding, sympathy, and courage, who will not seek 
safety from criticism in the strictest adherence to the written 
world. Human affairs teem with variants, each presenting a new 
occasion; it is idle to try to provide for these in advance; they 
must be left to those who deal with them at first hand, and if they 
be either petty autocrats or timid routineers, in the end the sys- 
tem will collapse. The man in whose memory we have met 
showed, in other positions of vastly greater consequence, a capac- 
ity, courage and devotion which made him a national figure; 
but in the minor positions of the judge of first instance, and, for 
a short time, of intermediate appeal, he set an example which, 
were it to become the standard, would put an end to much of our 
troubles. 

However, it is not as a judge that I wish principally to speak 
of him; rather as the man and the friend who was near to me. 
We repeat to ourselves often enough that we live overarched by 
impending catastrophe; but we scarcely act as though that belief 
had sunk in. If we really believed that we are in such mortal 
danger as we profess, it is strange, is it not, that we do not more 
nearly lay aside our personal conflicts and merge our energies 
in the common defence. I see no evidence of a willingness to sub- 
mit to a regime of severe austerity: we continue to take Saturdays 
off, and we keep on crying about the high cost of meat. Look 
about you any day in the subways and buses at the provender on 
which the “common man” feeds; consider how he is flattered, 
coaxed and cajoled, how his prejudices are tickled and his re- 
sentments and cupidity are worked upon. Do you not at times 
ask yourself whether in the end a society can continue, based on 
the assumption that truth and restraint will emerge from such 
continual appeals to our primitive emotions? The end is not yet, 
nor do we know what it will be. But I submit to you that, if at 
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long last we are to come through, it must be through the leader- 
ship of the few who like him believe that this is a world, not to be 
won by coddling, or soft assurances that all will somehow come 
right, provided only one is not inexorable and has a tender heart. 
Perhaps at times he was too uncompromising, though never more 
so than with himself; but it was because he always kept in sight 
the overall purpose: “First things, first”. You may answer that it 
is not possible so to deal with human beings, when you must have 
their cooperation. Maybe; yet I suggest that one of the most 
effective ways of securing that cooperation is by your own in- 
flexible example. That example he gave, it was largely by it that 
he succeeded, and the depth and breadth of the feelings revealed 
when he died, attest the measure of that success. Not only those 
who knew him by direct acquaintance, but those who had only 
read or heard of him, came spontaneously to realize that here 
was one who was incorruptible in a sense that few men are. I have 
always liked a story which Norman Hapgood used to tell of 
Theodore Roosevelt. They were talking of some public man of 
whom Hapgood asked: “Colonel, is he an honest man?”’ Roose- 
velt answered: “After the manner of you and me, yes; after the 
manner of John Hampden, no.” Patterson was an honest man 
after the manner of John Hampden. His mind had a pellucid 
quality that one perceived almost at once; looking into it was 
like looking into a spring. Corollary to this was a considerable 
naiveté in his judgment of people, which was by no means un- 
erring, but which was an authentic result of his rectitude. One 
recalls the epigram of Justice Holmes: “We can forgive a man 
the defects of his qualities, if only he has the qualities of his 
defects.” 

He was guileless, indifferent—indeed too indifferent—to 
money, careless of the impression he made on others, fearless, 
generous, without envy or jealousy, merciful and even tender 
with the weak, and neither deferential nor assertive with the 
strong; and he was too apt to ascribe these qualities to others. 
Once in his good books you remained there indefinitely. On 
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the other hand, if you had disclosed some unworthy or dishonor- 
able weakness—cowardice, cruelty, sham or pretentiousness—you 
fell into the company of the lost, from which, so far as I know, 
you never emerged. I do not mean that he so divided all mankind; 
indeed he had a sane and temperate estimate of the great 
majority of those with whom he dealt. I am thinking, on the one 
hand, of those whom he had accepted as his friends and, on the 
other, of those in whom he had discovered what he thought to be 
some deep moral flaw. This disposition had its somewhat dis- 
turbing side, for, if you were among the elect, it was difficult to 
avoid a sense of duplicity. At least so I found it in my own case. 
Ihad the good fortune to be among his intimates, and he endowed 
me with some of his own qualities in which I was sadly lacking. 
I used at times to try to undeceive him, but always without suc- 
cess; and it usually followed when we parted, that I had a des- 
perate feeling that we could never come to a common footing, 
because he so obstinately refused to listen to the truth about 
myself which I knew and he would not believe. Out of this there 
generally came the compulsive conclusion that, as he insisted 
that [ had been made in the heroic mould, I ought to try to make 
good his faith. The sense of duplicity came from the fact that 
long experience had taught me that, however elevated I might 
feel at the moment, the effect would not last. In short, I never 
parted from him without deciding to be more loyal to my better 
self, watered down by the subconscious awareness that I should 
almost certainly in fact go along as before. 

He was an intensive reader on subjects which interested him, 
especially on our Civil War, of which he had a detailed and ac- 
curate knowledge, whose equal I have personally never en- 
countered. It seemed to me, and I think rightly, that there was no 
campaign and no major engagement that he did not know 
throughout, even to the disposition of the different regiments, 
and the share they had in the fighting. He was an admirer of 
Cromwell, and knew much about him as a soldier, though not, I 
think, with the same intimacy. I have also heard from a friend 
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that he went through Thucydides’s account of the Sicilian Expedi- 
tion in 413 B.C. with the same care, and could recite on it with ac- 
curacy. I am not in a good position to speak of the breadth of his 
reading, for our talk did not turn a great deal upon books; but I 
surmise that he did not go much into poetry or belles lettres, and 
very largely confined himself to history. Indeed, the appearance 
of things seemed not to have much importance to him. I think 
that I never heard him speak of pictures, and, for that matter, 
very seldom of music, which is curious, as he had an accurate ear. 

He had a very alert and engaging sense of the comic, though 
at times this seemed to me strangely spotty, as for example, his 
dislike of the magazine, The New Yorker, in which he could not 
see anything funny. On the other hand nothing was more delight- 
ful than to hear him repeat parts of Huckleberry Finn: especially 
the account of the “Royal Nonesuch” as produced by the King 
and the Duke. He delighted in yarns of Abraham Lincoln; and 
some of the anecdotes of his experiences in the first war I would 
demand over and over again always with renewed relish. He 
always retained a stronge sense of fellowship with the members 
of his former company and went to their dinners, from which he 
would bring back tales, which, if like me your taste was not 
fastidious or prudish, could be, and were, the occasion of un- 
restrained Homeric merriment. 

I am quite aware that I have not succeeded in giving you an 
adequate picture of this man in whose death we have all lost so 
much, and especially those of us whom he took into his amity. 
Twice I had to swear him in as a public official, once when he be- 
came a circuit judge, next when he became Secretary of War. 
Each time I feared that I might not get through without some 
unseasonable show of emotion. As I looked into the steady blue 
eyes and at the small lithe frame, as I saw the uplifted hand and 
called to mind with what dedication he was accepting the post, 
there came over me with more force than I was afraid I should 
manage to conceal, what was the measure of the man, and how he 
stood out among those whom I had known. In one sense his death 
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was not a frustration, for he had accomplished that which all of us 
wish to accomplish, or at any rate ought to. He had done what he 
had set out to do, though it is doubtful that he ever was fully con- 
scious of how well he had done it. He had conceived what was the 
character that he aspired to build, and he had built it more nearly 
in accordance with the plan than all but a meagre few of us suc- 
ceed in doing. That conception was of one who should be strong 
and true and brave and generous, of one who asked no quarter of 
a world which he knew would give none, of one to whom baseness 
should be impossible, of one who should prize most of all an un- 
tarnished soul, of one who should live in the world, but not ask 
its approval or flinch at its detraction, of one who should set and 
live by his own values. That conception he realized and mani- 
fested to us in an enduring memory, which will serve to strengthen 
us when we need help, and shame us when we have been un- 
worthy. We cannot indeed ignore the years which were cut off— 
they might, alas, have been a score—: years of increasing service 
to us and to this nation. There is no consolation for that loss; but 
it pales before the lustre of what he has left. And as we, who have 
shared the bounty of his fellowship, gather here today to note our 
loss, shall we not stand in grateful awe that such a world as ours 
does on occasion bring forth such men? Shall we not take heart, 
so far as may lie in us, to pattern ourselves after his pure spirit 
and make its image our heritage: our possession for all time? 


e@o 
Mr. WHITNEY NortTH SEYMOUR: 


It is rare that the passing of a member of our profession has 
evoked to such a degree the expression of universal sorrow, the 
grateful appreciation of outstanding and disinterested service 
rendered to the public and the nation in many capacities, or the 
general admiration of a life of honor and high courage as has the 
tragic death of Judge Patterson. We here are proud of these 
tributes, so nobly epitomized in the memorial remarks of Judge 
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Hand and General Greenbaum. Needless to say, the experience 
which all of us had with him as fellow lawyer, judge, war leader 
and President of the Association put us in position to endorse 
their aptness without qualification. In addition to what has been 
said, it is our unique privilege tonight to record in what will be 
tangible, and, we hope, handsome form, our own profound appre- 
ciation of his qualities by presenting the first of the Association 
medals which is to be presented from time to time solely in recog- 
nition of ‘“exceptional contributions to the honor and standing of 
the Bar in this community.” Judge Patterson so clearly made such 
exceptional contributions that his career is directly in point. 

We make this award because we believe that Judge Patterson 
was a lawyer, as Choate said of Carter, who “honored and magni- 
fied the profession.” His self-confident grasp of the fundamentals 
of the law, his strong-willed, but fair, devotion to the causes he 
believed just, and the simple and sometimes homely eloquence of 
his powerful advocacy gave him a deserved reputation as a leader 
of the Bar. The same sturdy qualities marked his judicial service. 
Judge Patterson, by daily example, contributed to the ideal which 
brought this Association into being, of having Judges in our 
courts who are worthy of the ancient but not outmoded descrip- 
tion: “high priests in the temple of justice.” 

This medal is not to be awarded to those whose eminent service 
is primarily outside the profession and this community. Other 
honors are more fitting for them. The award of the Association's 
Medal tonight pays tribute to Judge Patterson’s contributions 
primarily to our profession in this community. Many who knew 
him less intimately than we did may think of Judge Patterson first 
as a soldier and a war leader. Those contributions were very great 
and will long echo in the history of the Republic—but they were 
extensions of the professional character and qualities which first 
indelibly marked his work as lawyer and judge. Those qualities 
led President Roosevelt and Secretary Stimson to call him to 
Washington from the judicial work which he so enjoyed. We re- 
member that his great public services led to many offers of judi- 
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cial and other positions of distinction which might have pre- 
vented his return from Washington, but we cherish the thought 
that he chose to put aside these honors and return to this com- 
munity and the practice of our profession. It is not the least 
among the many honors that were bestowed upon him that when 
he returned he was made President of this Association. As Presi- 
dent, and in the tradition of the great lawyers who were his 
predecessors, Judge Patterson, in Mr. Root’s striking description 
of the similar services rendered to this community by Mr. Joseph 
Choate “put the power and prestige of his great reputation in the 
courtroom behind the thrust of advocacy for the honor and public 
service of the Bar as a whole.” 

To mark Judge Patterson’s exceptional contributions to the 
honor and standing of the Bar in this community The Association 
of the Bar presents this Medal to Mrs. Patterson on his behalf. 











The Court and Counsel 


By THEODORE KIENDL 


A lawyer who is fortunate enough to be selected as the speaker 
at one of these lectures should be grateful—grateful for the privi- 
lege of participating in the program of this great Committee on 
Post-Admission Legal Education for which Mr. Justice Shientag 
was so largely responsible and grateful for the opportunity of ad- 
dressing an audience of this size and character. Your speaker to- 
night is doubly fortunate. One of our most distinguished jurists 
has honored us with his presence as our presiding officer. Mr. 
Justice Reed, may I express to you the sincere appreciation of all 
who are interested in the aims and objectives of this Committee, 
for your attendance. It is splendid proof of your support and ap- 
proval of the program of attempting to continue the legal educa- 
tion of lawyers engaged in active practice. It provides an inspira- 
tion and incentive for the members of this Association and lawyers 
everywhere who strive to uphold the finest principles and tradi- 
tions of our bar. You have expended both time and energy in 
appearing here tonight. I entertain the hope that you will find 
that it has not been spent in vain. The work of this Committee 
and of this Association will be immeasurably benefited by your 
very presence at this lecture. We all join in thanking you. 

I suppose it is incumbent upon me to take this audience into 
my confidence and explain that the factors that ordinarily deter- 
mine the selection of speakers at these monthly lectures do not 
account for my being here tonight. Some of you may wonder how 
I managed it. Frankness requires that I tell you. The Chairman of 
this Committee is Ralph M. Carson, the Secretary Taggart 
Whipple. Both of them are genuinely interested in my profes- 


Editor’s Note: Theodore Kiendl, Chairman of the Association’s Special Committee 
to Cooperate with the Judicial Council, delivered the lecture published here under 
the auspices of the Committee on Post-Admission Legal Education, Ralph M. 
Carson, Chairman. 
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sional welfare. Both of them would be predisposed to favor me 
with so desirable an assignment, even at the risk of someone sug- 
gesting the possibility of nepotism. Both Ralph and Tag happen 
to be partners of mine. 

That professional association may also account for the choice 
of this strange topic ““The Court and Counsel.” It is so all-embrac- 
ing and so completely unrevealing. It might just as well have been 
“The Bench and Bar” or “Judges and Lawyers.” I strongly suspect 
that my sponsors were not unmindful of the possibility of a dis- 
appointing attendance here tonight, and to protect me and them- 
selves from such a calamity did two things—they made this a 
memorable occasion by inducing a justice of the Supreme Court 
of the United States to preside, and they selected a topic of such a 
broad and general nature that some members might be attracted 
out of sheer curiosity. 

It is also possible that this topic was selected in the hope that its 
very comprehensiveness would dissuade me from mentioning 
specific names or cases. Not many years ago I delivered a lecture 
here that accorded me the very doubtful distinction of being 
named as a defendant in a $100,000 libel suit. My partners natu- 
rally are somewhat averse to a recurrence of any such misfortune. 
As a precautionary measure, I should like to, but cannot, state 
that any names I may mention are purely fictitious, any cases 
purely imaginary, and not one word is designed or intended to 
reflect on anyone, alive or dead. 

The subject has an additional advantage. No one could reason- 
ably expect that it could be covered exhaustively without undue 
imposition on your patience. In attempting to devise ways and 
means of compressing it into manageable size, I searched for and 
found what I hope will prove a satisfactory delimitation. In a re- 
cent address, one of our most famous judges described his con- 
ception of American justice as “a cooperative effort in which the 
best results are obtained by the interaction of the minds of court 
and counsel.’ When I read that it occurred to me that it might be 
appropriate for me to discuss tonight the part that counsel should 
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play in that interaction of minds in situations that arise in our 
courts—not from the scholarly or the philosophical standpoint but 
from the more practical and psychological position in which coun- 
sel finds himself placed. It is my firm belief that generalizations 
are of doubtful value to those who are seeking the benefits of con- 
tinuing their professional education after their admittance to the 
bar. Consequently I shall cite concrete specific examples of situa- 
tions that have arisen in my own practice, and attempt to draw 
from them principles that may be of service to you in this process 
of “interaction of minds” that is so vitally important in the true 
administration of justice. 

Before doing so, however, I must divide up our courts into 
purely arbitrary and capricious categories. The more active you 
are in litigation the more likely you are to run the whole gamut of 
our courts from the lowest justice of the peace to the highest court 
in the land. You will appear before 1, or 3, or 5, or 7, or g judges 
in courts that differ one from another in the personalities of their 
membership. The successful performance of your function as 
counsel, in so far as this interaction process is concerned, depends 
to a considerable degree on a correct interpretation of the prob- 
able reaction of the particular judicial mind you are addressing. 
It is impossible to classify every judicial mind you may confront 
but for our present purposes I think we can divide them all into 
four groups: (1) The inquisitive court; (2) The uninquisitive 
court; (3) The receptive court; and (4) The unreceptive court. 
I realize that this sounds like a rather unflattering division of our 
judicial tribunals and might otherwise constitute a gratuitous re- 
flection on our judiciary. So I hasten to add that by “an inquisitive 
court” I mean only a bench that contains one or more judges who 
follow the practice of seeking enlightenment by posing questions 
to counsel, and by a “receptive court” I mean only a bench that 
contains one or more judges who seem to be inclined toward your 
side of the case. There is not the slightest idea in my mind of 
reflecting in any way upon our courts. I am and always have been 
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delighted to assert to anyone who will listen that my experience 
has been that there exists no finer body of men collectively and 
individually than the judges of our state and federal courts. As 
thus defined, may I take these four types of court and endeavor to 
furnish you with actual examples bearing on this problem of at- 
taining adequate interaction of the minds of Court and Counsel. 
You might think my cases far fetched but I can vouch for their 
authenticity, and obviously nothing would be accomplished by 
attempting to cover every type of court with their varying shades 
of inquisitiveness and receptivity. 

First, the “inquisitive court.’” The most extreme example of 
such a court involves the repetition of a story I have told in an- 
other connection. It involved an appeal in the Appellate Division 
of the Second Department. I was counsel for the respondent. The 
counsel for the appellant was the recently retired Presiding Jus- 
tice of that court and this was his first case in that court after his 
retirement. When he arose to present his oral argument, you 
could almost sense the warmth of the reception that he was about 
to receive—and very deservedly. There was not the slightest sug- 
gestion of any bias or prejudice or partiality on the part of any 
judge but it was clear that the entire bench was more than ordi- 
narily attentive with every phase of his argument. You could al- 
most read what was going on in the minds of his former colleagues 
and his argument was a demonstration of the extraordinary abil- 
ity as an appellate advocate that can be possessed by a trained 
judicial mind. 

When my turn came, it was equally clear that I was facing a 
most “inquisitive court.” I had barely started the argument for 
my client before I was assailed with a barrage of questions from 
every member of the bench and the interrogation continued al- 
most constantly until my allotted one hour was about exhausted. 
I must have looked at the courtroom clock in desperation with 
but a few minutes to go, with some of our most important points 
not even mentioned. In any event, it was then that the Presiding 
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Justice to my great relief announced that as the Court had prac- 
tically preempted all my time I would be allowed another full 
hour and a chance to argue the appeal in my own way. 

There was a situation where “the cooperative effort” and the 
interaction of the judicial and the advocate’s minds seemed over- 
weighted by the Court’s inquisitiveness. It presented a strong 
temptation to complain and plead for an uninterrupted oppor- 
tunity to present a carefully prepared and fully coordinated argu- 
ment. Something impelled me to endure it as gracefully as pos- 
sible. Whatever it was, patience was rewarded as it always is in 
court. 

Never since have I undergone a similar experience and I doubt 
if any of you will ever be called upon to face quite so inquisitive a 
court. However, you will find as your career at the bar becomes 
more extensive that many of our courts are composed of one or 
more members who are not at all reluctant to ask questions. You 
will be called upon frequently to decide instantly just how you 
will adjust your argument on appeal or the course of your case on 
trial in the face of questioning from the bench. You have prepared 
as industriously as possible, and in the very midst of your presen- 
tation, you are confronted with the $64.00 question, on the 
answer to which may depend the success or failure of your appeal 
or trial. How do you proceed? 

Some counsel, fearful of the danger of deviating from a care- 
fully planned course, hasten to suggest to the inquiring court that 
they had intended to present that very point later on in the argu- 
ment or trial and frequently obtain the consent of the asking 
judge to defer an answer. In that way in my opinion they destroy 
or at least discourage that very “interaction of minds” that is so 
effective. They lose a glorious opportunity to persuade at least one 
member of the court on a phase of the case he deems sufficiently 
important to warrant interrogation. You can imagine the discour- 
agement or disinterest that develops in a judicial mind that can- 
not obtain counsel’s immediate answers to questions that are 
troubling it. 
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Other counsel, appreciative of the dangers of delay, welcome 
the opportunity of answering questions from the bench as they 
are asked. They rely on their versatility and adaptability to avoid 
the possibility of it causing any serious interference with the bal- 
ance of their presentation. They appreciate that justice is best 
served by the very “interaction of minds” that questions from the 
bench and answers from the bar inevitably precipitate. As advo- 
cates they know that the persuasive process in which they are en- 
gaged is best accomplished by meeting head-on and without any 
reluctance or equivocation every question that the Court sees fit 
to propound. 

Between the two methods of approach there can be but one 
choice. Every successful advocate learns from experience that the 
judicial mind, seeking and not immediately obtaining enlighten- 
ment from counsel on some perplexing problem, is very apt to 
display no further active interest in your contentions. You cannot 
afford to lose the chance to impress upon that mind the answer to 
its questions at the very time those questions arise. 

Let us pass to the second type of court—the uninquisitive type. 
Your assignments as counsel will bring you before courts com- 
posed of one or more judges who not only seem to be entirely dis- 
interested in your argument but appear to be asleep. Early in my 
experience I learned how dangerous it was to assume that a judge 
is napping, merely because his eyes are closed and he displays no 
outward indication of being aware of what is transpiring in his 
court. My first case before the United States Supreme Court was 
Erie Railroad Company v. Szary, 253 U.S. 86. It involved the 
question of whether or not a seriously injured employee was 
engaged in interstate commerce within the Federal Employers’ 
Liability Act at the time of the occurrence of an accident. It was 
reached for argument after a long-winded and exceptionally dull 
argument on some constitutional question, toward the close of 
which it seemed to me that Chief Justice White was unable to 
keep awake. Anxious to enlist his active interest in my case, I 
wondered what I could do and hit upon a device that seemed to 
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work. In the lower court there had been a 2—1 decision against my 
client, the railroad company. It would have been 2-1 in its favor 
but for the unfortunate illness at the very last minute of one of 
the judges assigned to hear the case whose views on the question 
involved were known to be favorable to our side of the case. As 
soon as our case was called, and as the Chief Justice appeared to be 
resuming his interrupted nap, I mentioned what had occurred 
below and ventured to suggest that it showed how important the 
element of luck was in the disposition of lawsuits. The Chief 
Justice opened his eyes and was about to administer a well- 
deserved rebuke when I hastened to add “in the lower courts.” 
He laughed and I was confident that my strategy had succeeded, 
only to learn later that Chief Justice White never missed a word 
of oral argument even when he sat back, his eyes closed, his chin 
resting on his chest and apparently fast asleep. You may encounter 
some such experience in your practice. If you do, you will be well 
advised to proceed on the conclusive presumption that appear- 
ances are deceitful as you will almost invariably discover that your 
sleeping judge hasn’t been sleeping at all and is acutely aware of 
everything that is going on in his courtroom. 

Much more often you will despair of your inability to arouse 
any discernible interest in your case in the mind of the court or 
one or more of its members. The judge who is obviously awake 
but whose attention seems to be centered elsewhere is rarely en- 
countered in actual practice. The judge who seems to be paying 
close attention but who refrains from giving any inkling of his 
judicial thoughts is commonly encountered. There is no way I 
have been able to devise to induce him to engage in this interac- 
tion of minds of Court and Counsel, nor is it advisable to attempt 
to do so. You rarely find judges hesitating to ask questions they 
deem appropriate and when they listen attentively to your argu- 
ment and do not make any inquiries the chances are that you are 
making favorable impressions on their minds. 

Now we come to the third type, “the receptive court.” It would 
not be helpful to spend much time discussing the interaction of 
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the minds of Court and Counsel in such situations. When you find 
yourself before any Court that gives indications of being receptive 
to your side of the controversy, the only thing you have to guard 
against is the possibility of a judicial change of mind. A very 
famous advocate advised young lawyers aspiring to emulate his 
example: “When the Court’s with you, stop talking.” He feared 
the continuance of the interaction of minds might result in the 
judicial mind reaching a conclusion exactly opposite to the favor- 
able one indicated by the reception accorded your case up to that 
point. You can lose an appeal or a trial by continuing with argu- 
ment or evidence after the Court has been persuaded that your 
side of the controversy should prevail. Let me give you an 
illustration. 

A distinguished industrialist had made no provision in his will 
for his divorced wife or any children. The will was contested on 
the ground of testamentary incapacity by the divorced wife and 
two children. Our proof of testamentary capacity was so convinc- 
ing and from such outstanding witnesses that it was apparent that 
the Surrogate, the jury, and everyone in the courtroom including 
the contestants and their lawyers were persuaded that the will 
could not be broken. However, we were confronted with this 
dilemma. The testator had conceived the idea that his former wife 
and their two children might attempt to break his will and to 
guard against that possibility executed an elaborate affidavit 
charging the wife with infidelity and the children with illegiti- 
macy. He directed his executor to use the affidavit in the event 
that his will was contested. No proof could be obtained to support 
the allegations of the affidavit and we were in an almost impossible 
position. Beyond any doubt our case was won if we suppressed the 
affidavit. Beyond any doubt the contest would be tremendously 
strengthened by the introduction in evidence of such a startling 
affidavit. We could find no satisfactory way of avoiding the per- 
formance of an unpleasant duty. The affidavit was produced and 
the will denied probate in the Surrogate’s Court. ‘The decree was 
reversed and the will admitted to probate by a 3-2 decision in 
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the Appellate Division and the Court of Appeals after holding 
up its decision for many, many months eventually affirmed with- 
out opinion. It was a very narrow squeak. Sometimes you cannot 
avoid proceeding with your case or argument in the furtherance 
of substantial justice even though it hurts your side of the case. 
But it rarely happens. Ordinarily counsel serves the best interest 
of his client by stopping his advocacy just as soon as he is con- 
vinced that he has achieved every reasonable prospect of being 
successful. A receptive court is the objective of counsel in every 
case, and when that is attained the court should not be subjected 
to any additional argument or evidence that can be avoided. 

Our last type of court is far and away the most important and 
requires more extended consideration. An “unreceptive court” in 
the sense I use that classification is one that you think is inclined 
to reject the contentions you are advocating. Frequently you find 
that such an impression is entirely unfounded and unfair. 

I recall a motion for Summary Judgment in a complicated 
insurance case that I was called upon to argue before a justice who 
had just completed the trial of a very nasty divorce case. I began 
my argument with the conventional words May it please the 
Court and was interrupted by the Court’s announcement that it 
was pleased to ask a question. ‘The question was put and I started 
to answer it in what I deemed to be a perfectly proper manner 
when the judge broke in with this: “I don’t care to listen to any 
extensive argument. I have read all the papers. All I want is a 
simple, direct unequivocal answer Yes or No”. I tried again to 
answer the question my way and failed miserably. ‘There was no 
escape and I was compelled to answer Yes. I then resumed my 
attempt to argue the motion but was silenced by the Court's 
statement that it did not care to hear further argument in support 
of the motion. I was amazed and jumped to the conclusion that 
the Court was unreceptive to my side of the case for reasons that 
were not judicial. I had barely reached that conclusion before I 
was forced to change my mind. The Court proceeded to treat my 
adversary in exactly the same fashion and confined his argument 
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to the answer “No”. It is the only instance I know of where an 
important motion was argued in two words. 

More recently I was called upon to defend a corporation in a 
remote jurisdiction in a non-jury Federal court case. It had been 
pending undetermined for over eight years. The pre-trial pro- 
cedure, and particularly the discovery and inspection of docu- 
ments, was almost unbelievably extended. The Federal judge 
assigned to the case happened to be a close friend of the attorney 
for the plaintiff, and it was currently rumored that the appoint- 
ment to the bench of this particular judge was largely attributable 
to the political influence exercised by this attorney and his wife, 
a Democratic national committee woman. In the course of the 
argument of numerous motions and pre-trial hearings, this judge 
had expressed opinions indicating a decided leaning toward the 
plaintiff's side of the case. A New York lawyer, retained shortly 
before the trial commenced, wholly unknown to the judge in 
question, I confess that I feared I was about to enter a contest 
where the cards were stacked against me. How should one pro- 
ceed to attempt to attain the cooperation of Court and Counsel in 
a situation of that kind? 

Common sense dictates the inadvisability of not doing any- 
thing to antagonize such a judge, and the advisability of doing 
everything possible to ingratiate yourself professionally into his 
esteem. You will conduct yourself in such a manner that he will 
be unable to find additional reason for judicial inclination 
against your case. Frankly expressed recognition in your opening 
statement of the weaknesses that have already been exposed in 
your case, equal candor in facing the strength of the case against 
you that has been established, such gracious treatment of your 
adversary as though he were all that the Court thinks him to be, 
and similar approaches may help. But over and above everything 
else, there must be a conscious and continuous effort on your 
part to impress such a Court with your desire to cooperate fully 
in the interests of accomplishing a just result. 

Day after day and week after week I employed tactics of that 
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nature, but it gradually dawned on me that my fears were 
entirely unjustified. Here was a Court that might well have been 
biased and prejudiced against me and my client demonstrating 
every day by his attitude and rulings that nothing could interfere 
with his fine sense of justice. As it so invariably happens, I was 
soon convinced that this judge was proceeding in accordance with 
the finest traditions of our American courts, and I felt ashamed 
of myself for entertaining any doubts about his partiality. I would 
like to conclude the mention of this particular litigation by 
telling you I succeeded in winning it but that would constitute 
a misrepresentation. Lawyers have a profound ability to mention 
only those cases where they achieve notable victories. As a matter 
of fact, the case was settled by my client paying a very substantial 
sum. Consequently, I cannot tell you that I succeeded in pro- 
ducing the interaction of minds that eventuated in a just determi- 
nation. I do not know how the judge would have decided the 
issues but I do know that his decision would have been entirely 
uninfluenced and unaffected by any other considerations than 
a desire to do full justice to the parties. 

From this experience, and many others less striking, I take the 
liberty of suggesting to you that you can safely proceed and 
should proceed in every case, trial and appeal, on the assumption 
that no member of the court will fail to dispense justice as he 
sees it, regardless of what you may hear to the contrary. 

There are some counsel, few and far between, who cannot 
resist the temptation to proclaim that the cases they lose are lost 
because of factors that should not prove decisive, such as the 
Court’s friendship with opposing counsel, political consider- 
ations and other outside influences. So far as I have been able to 
discover in an extended and active career in the courts, I have 
not found a single instance to support such assertions. I firmly 
believe such miscarriages of justice are non-existent. When you 
are counsel you need have no apprehensions on that score. 

We must recognize in our calling, however, that there are 
courts that are unreceptive to the cause we are advocating for 
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other reasons and in the conscientious performance of their 
judicial duties. Usually they are right but it occasionally happens 
that they are demonstrably mistaken. I recall arguing an appeal 
before a Federal appellate court presided over by a very dis- 
tinguished judge. He had been carefully examining our brief 
and it was apparent that something he deemed of importance was 
bothering him. Suddenly he looked up and inquired: “Mr. 
Kiendl, I find nothing in your brief on the question of damages. 
As I have always understood the law, even if the plaintiff were 
right, it could only recover nominal damages. Could it be that 
you have completely overlooked in your brief for the defendant 
something that I consider of such decisive significance?”’ I was 
reasonably certain that the authorities were directly to the con- 
trary, but was not prepared to engage in the interaction process 
on that subject. I sought and obtained permission to defer the 
discussion of this question of damages until I had a chance to 
check the cases after court adjourned for the day. Every lawyer in 
the courtroom was convinced we had neglected an important 
point. The next morning I was fully prepared to cite controlling 
authority squarely against the judge’s view of the law when he 
blandly announced: “Mr. Kiendl, my research develops that I 
was completely in error when I stated that compensatory damages 
were not recoverable in the situation here presented. I regret 
that I intimated that your side had overlooked anything.” That 
was the rare case, I think, where counsel may be warranted in 
declining the Court’s invitation to engage in the interaction of 
minds. 

The most extreme case of an unreceptive court that I ever 
witnessed occurred in our Court of Appeals. A rather pompous 
and very articulate member of the bar, dressed in his best court 
clothes, had been explaining to all lawyers in the waiting room 
who would listen, what a strong case he was about to present in 
his very first appearance before that high tribunal. When his 
case was called he started, in a rather loud voice and with ac- 
companying gestures, his attempt to procure a reversal of a con- 
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viction in a criminal case. During these opening minutes, the 
Chief Judge had been preoccupied in paging through the briefs 
and when an opportune time arrived made this announcement: 
“Mr. Smith, we find three points in your brief. Your first point 
involves issues of fact which we cannot hear, your second a point 
of law which we recently decided squarely against the contention 
you advance. Your third point presents a constitutional question 
so repeatedly determined that we cannot entertain argument on 
that subject. We regret that the points you raise are not open to 
you and I’m afraid we are compelled to decline to hear you.” 
Thus was a great argument shattered but it was done with such 
judicial graciousness that the bombastic lawyer was persuaded 
that he had not been deprived of his day in court. I know of 
nothing to suggest that will enable you as counsel to handle such 
a situation. I do suggest that you avoid the necessity of doing so 
by the simple expedient of never becoming involved in such an 
inexcusable predicament. 

A careful review of my entire court experience enables me to 
recall only two judges with whom I found it difficult to engage in 
a cooperative effort to accomplish justice through this interaction 
of minds of court and counsel. As you shall see, they might well 
be included in any list of unreceptive courts. 

A Federal judge sitting in this district in a criminal case that 
was being tried during the last war had apparently determined 
in his own mind that my client was guilty of draft evasion. As the 
case developed, the defense proved much stronger than the Court 
had anticipated, and I am inclined to believe that he attributed 
it to the strategy we had employed and awaited an opportunity 
to put me in my proper place. There came a time when I argued 
a question of evidence perhaps too forcibly and at any rate un- 
successfully. The Court ruled against me and pointed out that 
he was confident of the correctness of ruling but added with a 
touch of sarcasm, ““But of course, Mr. Kiendl, I have only been at 
the bar and on the bench for forty years and I may be wrong.” 
Now I knew that this judge had been appointed comparatively 
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recently and that despite his singular attainments in other fields, 
he never had any experience worth mentioning in the trial of 
cases, while he was a member of the bar. Rather resentful of this 
judicial comment, I could not resist replying: “Your Honor, I 
believe you are in error but I must admit my practice has ex- 
tended over a period of but thirty years. However, all of them 
have been spent in the trial of cases and the argument of appeals.” 
The Court knew what I meant and I must say from then on 
discontinued even the appearance of riding me. 

Another judge sought to establish a claim that would go down 
to posterity by expediting the trial of causes. He was endowed 
with amazing judicial ability but he was handicapped by an 
aversion to counsel that amounted to almost an obsession. He ran 
rough-shod through his calendar, frequently tried three or more 
jury cases in one day, emphasizing speed as the most important 
factor. He became anathema to the bar and the cases I tried be- 
fore him, three in number, stand out in my mind as the only ones 
in which I have ever participated where I derived no professional 
satisfaction whatever from the experience. In one, he informed 
me that a law school student would know better than to proceed 
as I was doing, in another, he threatened me with contempt for 
no apparent reason, and in the third, I managed to square our 
accounts by outsmarting and outspeeding him. 

A death case against a railroad company was assigned for jury 
trial to his Part. Plaintiff's counsel was forced to put in his case 
so rapidly that much of its force was lost. Our motion to dismiss 
was promptly denied. Our No. 1 witness was at the witness stand 
ready to be sworn. Our direct examination consisted of a few 
leading questions. Somewhat dazed by that time, my adversary 
failed to object and cross-examined hardly at all. Witness No. 2 
was at the witness stand before No. 1 finished. The identical 
process was followed with him and all our other witnesses and in 
less than one hour six witnesses had completed their testimony, 
our case was closed and a directed verdict for the defendant ob- 
tained. Neither the judge nor my adversary appreciated the pre- 
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liminary preparation and drilling, vernacularly referred to as 
“horseshedding” that enables us to proceed at such tremendous 
speed. My adversary never knew what hit him. 

I could recount many other cases of “unreceptive courts” but 
must end this discussion of the various types of court and consider 
the most important and most recent case affecting Court and 
Counsel that I know of —Sacher v. U.S., decided by the United 
States Supreme Court on Monday of this week. Eleven Com- 
munist party leaders were brought to trial before a Federal judge 
and a jury. Six lawyers represented the defendants. After a nine 
months’ trial the defendants were convicted. During the course 
of the trial the six lawyers were repeatedly warned that they 
would be punished for contempt if they continued their mis- 
behavior. At the conclusion of the trial the trial judge filed a 
certificate of contempt against the six defense lawyers and sen- 
tenced them to jail. Our Federal court of appeals affirmed the 
convictions, Judge Augustus N. Hand pronouncing their conduct 
wilfully and persistently obstructive and including “many 
groundless charges against the court,” Judge Frank describing 
their conduct as “outrageous” and Judge Clark, although voting 
to reverse on procedural grounds, stating that their resistance to 
the rulings of the trial judge was “abominable.” On appeal from 
the judgment of conviction of the eleven defendants an entirely 
different court of appeals considered the behavior of these 
counsel. Judge Learned Hand writing for an unanimous court 
said this: 


“The record discloses a judge, sorely tried for many 
months of turmoil, constantly provoked by useless bicker- 
ing, exposed to offensive slights and insults, harried with 
interminable repetition, who, if at times he did not con- 
duct himself with the imperturbability of a Rhadaman- 
thus, showed considerably greater self-control and for- 
bearance than it is given to most judges to possess.” 


The sentenced lawyers later applied to the Supreme Court for 
certiorari. The petition was at first denied and later granted, but 
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even then limited to the sole question whether or not the ac- 
cusing judge was authorized to determine the contempt and 
punish it himself. On March 1oth, 1952 the Supreme Court 
handed down its decision affirming the convictions of the lawyers 
for contempt—5—3—Judge Clark taking no part. The Court’s 
opinion, by Mr. Justice Jackson, and it is indeed a pleasure to 
state that Mr. Justice Reed concurred, determined that the be- 
havior of these lawyers at the trial constituted a long-continued 
course of contumacious conduct in the face of warnings, and of 
such a character as to prejudice the expeditious, orderly and dis- 
passionate conduct of the trial. 

Opinions were handed down by each of the three dissenting 
justices, Mr. Justice Frankfurter in one remarking “I would not 
remotely minimize the gravity of the conduct of which the 
petitioners have been found guilty, let alone condone it.” His 
opinion went off on precedural questions which he stated were 
“too often misconceived as narrow and technical.” Mr. Justice 
Black and Mr. Justice Douglas, however, who dissented from the 
affirmance of the conviction of the eleven defendants, each took 
occasion to deliver dissenting opinions criticizing the trial judge. 
At one point in his opinion Mr. Justice Black contrasted the de- 
corum and dignity of the convicted lawyer Sacher favorably with 
that of the judge, at another referred to the judge’s “bitter hos- 
tility to the lawyers,” and at still another condemned the judge’s 
conduct as “a drastic deviation from the desirable judicial 
standard.” Mr. Justice Douglas said this: 


“I agree with Mr. Justice Frankfurter that one who 
reads this record will have difficulty in determining 
whether members of the bar conspired to drive a judge 
from the bench or whether the judge used the authority of 
the bench to whipsaw the lawyers, to taunt and tempt 
them, and to create for himself the role of the persecuted. 
I have reluctantly concluded that neither is blameless, that 
there is fault on each side, that we have here the spectacle 
of the bench and the bar using the courtroom for an un- 
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seemly demonstration of garrulous discussion and of ill 
will and hot tempers.” 


I read these opinions for the first time last night on my return 
from a business trip to Central America. I had not intended to 
mention the Sacher case tonight as I assumed it would still be 
pending and undetermined. Without opportunity for careful 
reflection but in the conviction that nothing could alter my views 
on the subject, I want to point out that, even though contained 
in dissenting opinions, this castigation of judicial conduct, in 
my opinion, is the sort of thing that serves to discourage and 
eliminate that very interchange of minds of Court and Counsel 
that we have been discussing. Two justices of our highest court 
felt warranted in condemning judicial conduct in no uncertain 
terms. It is unfortunate. It is regrettable. Those dissenting 
opinions will encourage other Sachers to defy and excoriate our 
judges and will have a deterrent effect on the progressive de- 
velopment of the cooperative effort that we are examining. 

In my opinion, those of us who desire to continue our pro- 
fessional education to enable us to function more effectively as 
counsel in this cooperative effort with the court are well advised 
to study the portions of the record and the various court decisions 
in the Dennis and Sacher cases bearing on that subject. There 
you will find innumerable instances of what appeared to be, and 
I have no doubt was, a deliberate, persistent, inexcusable effort 
on the part of all counsel for the defendants to prevent cooper- 
ation, to prevent interaction of the minds of Court and Counsel 
and thus prevent a fair and impartial trial. It presents a picture 
that we hope will never be reproduced, a picture of American 
justice accomplished, not by counsel’s cooperation with the court, 
and in the very face of relentless persistent and almost unending 
attempts on the part of counsel to disrupt the trial. ““They tried 
to throw a wrench into the machinery of justice,” as one judge ex- 
pressed it. The cases and the opinions of the courts demonstrate 
that American justice is attainable despite the contumacious 
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refusal of counsel to cooperate. However, as long as you practice 
in the courts, you will find that the best results will be obtained 
if you cooperate with the court “in the interaction of the minds 
of Court and Counsel.” 

One final word. The litigated process is necessarily contentious. 
Counsel must be prepared to fight to the utmost limit of their 
ability but in doing so always bear in mind that you are an officer 
of the Court. Never fail to embrace every opportunity to co- 
operate with the Court in the true administration of justice. You 
may lose some cases you might otherwise have won, but in the 
last analysis, your record and your career will be one of which 
you may well be proud. 











Review of Recent Decisions 


of the United States Supreme Court 


By JosepH BARBASH AND ROBERT B. VON MEHREN 


ADLER, ET. AL. V. BOARD OF EDUCATION OF THE CITY OF NEW YORK 
(March 3, 1952) 


Section 12-a of the New York Civil Service Law provides in Subsection 
(c) that no person may be a teacher in the New York public schools if he 
“organizes or helps to organize or becomes a member of any society or 
group of persons which teaches or advocates that the government of the 
United States . . . shall be overthrown by force or violence, or by any un- 
lawful means.” Section 3022 of the Education Law, known as the Feinberg 
Law, requires the New York Board of Regents (1) to make a list of organi- 
zations “it finds to be subversive in that they advocate, advise, teach or 
embrace the doctrine that the government of the United States . . . shall be 
overthrown or overturned by force, violence or any unlawful means”; (2) to 
provide by regulation that “membership in any such organization included 
in such listing made by it shall constitute prima facie evidence of disquali- 
fication for appointment to or retention in any office or position in the 
public schools of the state”; and (3) to promulgate other rules and regula- 
tions for the enforcement of Section 12-a. 

On a motion on the pleadings made by persons suing variously as tax- 
payers, as parents and as teachers, the New York Supreme Court gave 
declaratory judgment that the Feinberg Law and Subsection (c) of the Civil 
Service Law violated the Due Process Clause of the Fourteenth Amend- 
ment. 196 Misc. 873. The Appellate Division reversed, 276 App. Div. 527, 
and was unanimously affirmed by the Court of Appeals, 301 N.Y. 476. The 
Supreme Court took the case on appeal, held the statutes constitutional and 
affirmed the Court of Appeals. 

The Court, Mr. Justice Minton writing the opinion, considered two prin- 
cipal arguments made by the Appellants: (1) that the statutes unconstitu- 
tionally abridged the rights of New York teachers to freedom of speech and 
freedom of assembly; and (2) that the provisions making membership in a 
listed organization prima facie evidence of “disqualification” violated due 
process because “the fact found bore no relation to the fact presumed.” 

The Court rejected the first argument because it concluded (a) relying 
upon Garner v. Los Angeles Board, 341 U.S. 716 (1951), that a state may 
impose “reasonable terms” of employment without violating the First 
Amendment, and (b) that the terms imposed by New York were “reasonable.” 

The terms were “reasonable” because they were relevant to the individ- 
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ual’s fitness and suitability as a teacher. A state may properly decide that 
fitness includes “fitness to maintain the integrity of the schools as a part of 
ordered society.” To determine this fitness “the state may very properly 
inquire into the company” the teacher keeps and “the organizations and 
persons with whom” the teacher associates. 

The second argument was rejected on the ground that the “relation be- 
tween the fact found and the presumption is clear and direct and is not 
conclusive.” The Court read the opinions below to require that in order 
for the presumption to arise the state must establish that the teacher knew 
the purpose of the organization. Once this is established, it is “reasonable 
to presume that the teacher supports the thing the organization stands for,” 
and from this “disqualification follows . . . as a reasonable presumption.” 

Moreover, the Court pointed out, the presumption is not conclusive and 
disappears after the teacher has presented evidence to controvert it. Thus, 
the Court seems to say, the presumption does little more than affect the 
order of proof, since according to the Court of Appeals “once such contrary 
evidence has been received . . . the official who made the order of ineligibility 
has thereafter the burden of sustaining the validity of that order by a fair 
preponderance of the evidence.” 

In his dissent, Mr. Justice Douglas made no attempt to distinguish Garner 
v. Board of Public Works of Los Angeles. Instead he cited both Garner and 
United Public Workers v. Mitchell, 330 U.S. 75 (1947), as two mani- 
festations of the unacceptable “recent doctrine that a citizen who enters 
the public service can be forced to sacrifice his civil rights.” 

The New York statutes violate the Constitution, Mr. Justice Douglas 
said, because they proceed on the principal of “guilt by association.” The 
finding about the organization is made in a proceeding “to which the teacher 
is not a party and in which it is not clear that she may even be heard” 
Ignoring the holding of the majority that knowledge of the purpose of 
the organization must be established by the state to raise the presumption, 
and discounting the majority’s holding that the presumption is only prima 
facie, Mr. Justice Douglas said: 


“... the finding as to the ‘subversive’ character of the organization 
apparently may not be reopened in order to allow her to show the 
truth of the matter. The irrebuttable charge that the organization is 
‘subversive’ therefore hangs as an ominous cloud over her own hear- 
ing. The mere fact of membership in the organization raises a prima 
facie case of her own guilt. She may, it is said, show her innocence. 
But innocence in this case turns on knowledge; and when the witch 
hunt is on, one who must rely on ignorance leans on a feeble reed.” 


Mr. Justice Douglas’ chief complaint, however, was that the very existence 
of the law will cause teachers to “shrink from any association that stirs con- 
troversy” and that the teacher will be afraid of saying anything unconven- 
tional lest it be reported. Classrooms, he concluded, “need not become 
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forums for propagandizing the Marxist creed,” but “the guilt of the 
teacher should turn on overt acts.” 

Mr. Justice Black joined Mr. Justice Douglas, but wrote a short separate 
dissent. The New York scheme, he said, was “another of those rapidly 
multiplying legislative enactments which make it dangerous—this time for 
school teachers— to think or say anything except what a transient majority 
happen to approve at the moment.” 

Mr. Justice Frankfurter dissented on the procedural ground that none 
of those who sought to challenge the law had sufficient “immediacy and 
solidity of interest” to create jurisdiction in the Supreme Court, under Ar- 
ticle III of the Constitution. The New York courts were free to give advisory 
opinions on constitutional questions, but standing before those courts did 
not result in Supreme Court jurisdiction None of the teachers, he pointed 
out, had alleged that he had violated any of the standards or that he was 
threatened with action. 

The absence of litigable interest, Mr. Justice Frankfurter continued, was 
reflected in the existence of several unresolved ambiguities in the law, mak- 
ing constitutional decision difficult. It is impossible adequately to weigh in- 
terests in a case at issue, as they must be weighed by the Supreme Court, he 
concluded, while such ambiguities remain. 

The majority at no point discussed Mr. Justice Frankfurter’s objections. 
On the contrary, it would appear from a reading of the lower court opinions 
that the Supreme Court may have resolved a question of the meaning of a 
state statute—deciding that the presumption does not arise unless there is 
knowledge of the purpose of the organization—in order to pass upon and 
uphold the law. It may not be a coincidence that in his partial dissent in 
Garner v. Board of Public Works of Los Angeles, 341 U.S. 716, 724, Mr. 
Justice Frankfurter made the same charge against the Court. 


LILLY, ET. AL. V. COMMISSIONER OF INTERNAL REVENUE 
(March 10, 1952) 


Section 23 (a)(1)(A) of the Internal Revenue Code permits as a deduction 
from gross income “ordinary and necessary expenses paid or incurred during 
the taxable year in carrying on any trade or business.” In Textile Mills Corp. 
v. Commissioner, 314 U.S. 326 (1941), however, the Supreme Court upheld 
the Commissioner’s contention that certain lobbying expenditures could not 
be deducted although businessmen might consider them both ordinary and 
necessary. In Commissioner v. Heininger, 320 U.S. 467 (1943), on the other 
hand, the Court permitted the deduction of attorneys’ fees incurred in 
temporarily resisting the issuance of a fraud order by the Postmaster General. 
Allowance of the deduction, the Court said, would not “frustrate sharply 
defined national or state policies proscribing particular types of conduct.” 
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In the instant case the Supreme Court considered a problem raised by the 
Textile Mills holding and the Heininger dictum. 

For some years petitioner Lilly, who sold eye glasses in Virginia and North 
Carolina, had paid eye doctors referring their patients to him one third of 
the retail price received for the glasses prescribed. The patients had not 
been told of this arrangement unless they specifically asked about it. The 
eye doctors had included these payments in their gross income; Lilly had 
taken them as deductions under Section 23 (a)(1)(A). In 1943 and 1944 the 
Commissioner disallowed Lilly’s deductions and was sustained by the Tax 
Court on the ground that the payments were contrary to public policy. 
14 T.C. 1066. The Fourth Circuit affirmed, 188 F.2d 269, stating that it was 
applying the test of Commissioner v. Heininger. There is no higher fiduciary 
relationship, the Fourth Circuit began, than that of doctor-patient, and 
Lilly’s “rebate” arrangement necessarily divided the fiduciary’s loyalty. Thus 
the arrangement here was as much against public policy as a contract by an 
attorney to split fees with another attorney referring cases, a contract held 
unenforceable by the Second Circuit in Reilly v. Beckman, 24 F.2d 791 
(1928). The Fourth Circuit found added support moreover, in the fact that 
two state statutes, though not of North Carolina or Virginia, had made these 
optician-oculist contracts illegal, and both the American Medical Associa- 
tion and the North Carolina Medical Association had declared them 
unethical. 

The Supreme Court reversed unanimously (Mr. Justice Douglas not par- 
ticipating), with Mr. Justice Burton writing the opinion. Lifting aside for 
the moment the judicial gloss placed on the statute by the Heininger and the 
Textile Mills opinions, the Court looked at the words of the statute and 
concluded that Lilly’s payments were both “ordinary” and “necessary” in 
the generally accepted meanings of those words. It observed that nothing 
in the Code nor in the Regulations prohibited deductions for expenditures 
violating or frustrating public policy. The Court then turned to a con- 
sideration of the cases on which the Commissioner and the courts below 
had relied. 

It distinguished those lower court cases holding “penalties” non-deduct- 
ible on the ground that Lilly’s payments did not “violate a federal or state 
law” and were not “incidental” to such a violation; it dismissed Textile 
Mills by noting that prior to the tax years there involved the Supreme Court 
had “condemned” lobbying expenditures and Treasury Regulations spe- 
cifically declaring them non-deductible had been in effect for many years 
with Congressional acquiescence; finally it discussed at length Commissioner 
v. Heininger. 

In considering the Heininger case the Court first intimated that the state- 
ment concerning “sharply defined national or state policies,” relied on by 
the Fourth Circuit in the instant case, had been simply dictum. Even as- 
suming that it stated the rule, however, that rule would not apply here. 
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The “policies,” the Court asserted, must at least be “evidenced by some 
governmental declaration.” Before the tax years under review here there 
had been no such declarations by either the Federal government or the 
states in which Lilly did business. Under these circumstances, the Court 
concluded, non-deductibility would constitute an unfair retroactive penalty. 

The treatment of the dictum of Commissioner v. Heininger leaves open 
(1) the question of whether there is a public policy limitation on Section 23 
(a)(1)(A); and, (2) if there is such a limitation, many questions concerning 
its scope. The Court stepped so gingerly over the dictum that it may be 
some of its members are ready to reduce the inquiry to whether expenditures 
are “ordinary and necessary” as a matter of fact, without regard to public 
policy, or even illegality. 

Even if there is such a limitation, the instant case tells the taxpayer little. 
It holds that the declarations of professional associations are not enough 
to make expenditures non-deductible as a matter of law; a “governmental 
declaration” is necessary. But the term “governmental declaration” is hardly 
precise. The Supreme Court’s explanation of the Textile Mills case seems to 
include within the term both the declarations of the United States Supreme 
Court and Treasury Regulations. By the same token it may include not only 
state statutes, but the declarations of state courts. 


HARRY SACHER, ET AL. V. UNITED STATES 
(March 10, 1952) 


Harry Sacher and the other counsel for the defendants in Dennis v. United 
States, 341 U.S. 494 (1951), were found guilty, after the conclusion of the 
trial of that case and by the same judge who had presided in that case, of 
criminal contempt and sentenced to various jail terms up to six months. 
The Second Circuit, in a 2-1 decision, affirmed the convictions. The Su- 
preme Court, after first denying certiorari, took the case but limited its 
review to one question of procedure. 


“. .. The sole question for review is: Was the charge of contempt, 
as and when certified, one which the accusing judge was authorized 
under Rule 42(a) to determine and punish himself; or was it one to 
be adjudged and punished under Rule 42(b) only by a judge other 
than the accusing one and after notice, hearing, and opportunity to 
defend?” 342 U.S. 858. 


Mr. Justice Jackson, joined by four of his Brethen, affirmed the convic- 
tions. Mr. Justice Clark disqualified himself and Justices Black, Frankfurter 
and Douglas dissented. 

Before the Supreme Court the petitioners argued that the admitted power 
to punish summarily for contempt, conferred upon the trial Judge by Rule 
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42(a) of the Federal Rules of Criminal Procedure, had expired before its 
exercise by reason of two circumstances: 


“(1) that the trial judge awaited completion of the trial, at which 
time its progress could no longer be obstructed, and hence, it is said, 
summary action had become unnecessary; and (2) that he included in 
the certificate a charge that the contemptuous instances were the 
result of agreement between counsel which, if it existed, was not made 
in his presence. Therefore, it is argued that petitioners could not be 
convicted or sentenced except after notice, time for preparation of a 
defense, and hearing, probably before another judge, as provided in 
Rule 42(b).” 


The Supreme Court rejected both of these contentions. It held that Rule 
42 permits a trial judge, if he believes the exigencies of the trial so require, 
to defer his jx.dgment until the trial’s completion “without extinguishing 
his power.” It reached this conclusion because: 


“... If the conduct of these lawyers warranted immediate summary 
punishment on dozens of occasions, no possible prejudice to them 
can result from delaying it until the end of the trial if the circum- 
stances permit such delay. The overriding consideration is the in- 
tegrity and efficiency of the trial process, and if the judge deems 
immediate action inexpedient he should be allowed discretion to 
follow the procedure taken in this case. . . .” 


It also held that it need not consider the charge that the contemptuous 
acts were done pursuant to an agreement made outside the trial judge’s 
presence because “the substantive offenses [were] separable and independ- 
ent” and, since concurrent sentences had been imposed, the judgment could 
be “sustained without the conspiracy count.” 

Mr. Justice Black dissented on three grounds: 


“.. . (1) the Judge [because of the reasons set forth in Mr. Justice 
Frankfurter’s opinion] should not have passed on the contempt 
charges he preferred; (2) whatever judge considered the charges, guilt 
should not have been summarily decided as it was—without notice, 
without a hearing and without an opportunity for petitioners to 
defend themselves; (3) petitioners were constitutionally entitled to 
have their guilt or innocence of criminal contempt decided by a jury.” 


In dissenting, Mr. Justice Frankfurter emphasized that the case was one 
about “procedural regularity.” A trial judge who has been subject to personal 
attacks by lawyers appearing before him and who has felt himself personally 
involved in the conduct of these lawyers, should not, he concluded, “subse- 
quently sit in judgment on his assailants, barring only instances where such 
extraordinary procedure is compellingly necessary in order that the trial may 
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proceed and not be aborted.” In the cause before him, Mr. Justice Frank- 
furter found “no occasion for departure from the historic method of trying 
criminal charges, that is, after notice and an opportunity for defense before 
a disinterested judge.” 

To support his finding that the trial Judge was personally involved, Mr, 
Justice Frankfurter attached to his opinion an Appendix containing ex- 
cerpts from the fifteen-volume record in Dennis v. United States. It must be 
conceded that an examination of that Appendix bears out Mr. Justice 
Frankfurter’s characterization of the trial proceedings: 


“Truth compels the observation, painful as it is to make it, that 
the fifteen volumes of oral testimony in the principal trial record 
numerous episodes involving the judge and defense counsel that are 
more suggestive of an undisciplined debating society than of the 
hush and solemnity of a court of justice. Too often counsel were en- 
couraged to vie with the court in dialectic, in repartee and banter, in 
talk so copious as inevitably to arrest the momentum of the trial and 
to weaken the restraints of respect that a judge should engender in 
lawyers... .” 


A perusal of the entire record might, of course, diminish the impression left 
by the Appendix; it may be doubted, however, that it would entirely dis- 
perse it. 

Mr. Justice Douglas concurred with Justices Black and Frankfurter “that 
this is the classic case where the trial for contempt should be held before 
another judge.” He also agreed with Mr. Justice Black “that petitioners 
were entitled by the Constitution to a trial by jury.” 


FAR EASTERN CONFERENCE, ET AL. V. UNITED STATES 
(March ro, 1952) 


The United States brought suit in the District Court for New Jersey to 
enjoin violations of the Sherman Act. It complained that the dual-rate 
system established by the defendant steamship companies, through their 
membership in the defendant conference, constituted a violation of that 
Act. 

The defendants admitted the existence of the dual system of rates and 
moved to dismiss the complaint, on the ground that the Federal Maritime 
Board had primary jurisdiction of the issues presented. The District Court 
denied this motion. Thereafter, the Supreme Court issued a writ of common- 
law certiorari under Section 262 of the Judicial Code and heard the case 
without requiring resort to the Court of Appeals. 

In an opinion written by Mr. Justice Frankfurter and concurred in by 
five other Justices, the Supreme Court reversed the lower court, held that 
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the doctrine of primary jurisdiction applied and ordered the Government’s 
complaint dismissed. 

Three significant questions were answered by the Court in its opinion. 
First, it held that United States Navigation Co. v. Cunard Steamship Co., 
284 U.S. 474 (1932) (a case in which a private plaintiff had failed to chal- 
lenge, by prior resort to the Maritime Board, practices alleged to be viola- 
tions of the antitrust laws and whose complaint had, consequently, been 
dismissed), is still good law; second, it held that the doctrine of primary 
jurisdiction was applicable to the subject matter of the Government's 
complaint; and, third, it held that the doctrine of primary jurisdiction is as 
applicable to suits brought by the Government as it is to those brought by 
a private plaintiff. 

In disposing of the issues before it, the Court applied the principle, which 
the Cunard case had helped to establish, “that in cases raising issues of fact, 
not within the conventional experience of judges or cases requiring the 
exercise of administrative discretion, agencies created by Congress for regu- 
lating the subject matter should not be passed over.” In so doing, it rec- 
ognized that important policy considerations supported that principle: 


‘, . . Uniformity and consistency in the regulation of business 
entrusted to a particular agency are secured, and the limited func- 
tions of review by the judiciary are more rationally exercised, by 
preliminary resort for ascertaining and interpreting the circumstances 
underlying legal issues to agencies that are better equipped than 
courts by specialization, by insight gained through experience, and 
by more flexible procedure.” 


The Court thought that the only distinction between the instant case and 
the Cunard case was that in the former the Government was the plaintiff 
while in the latter a private party had been the plaintiff. It concluded that 
“This difference does not touch the factors that determined the Cunard 
case. The same considerations of administrative expertise apply, whoever 
initiates the action.” Thus, it held that the Government must go to the 
Maritime Board before resorting to the courts. 

In dismissing the complaint, the Supreme Court also answered a sub- 
sidiary question:—whether dismissal or stay was the appropriate remedy. 
A dismissal, rather than a stay, was granted because required by orderly 
procedure and because the Government would not be injured: 


“A similar suit is easily initiated later, if appropriate. Business-like 
procedure counsels that the Government’s complaint should now be 
dismissed, as was the complaint in United States Navigation Co. v. 
Cunard Steamship Co., supra.” 


Mr. Justice Clark disqualified himself and Justices Douglas and Black 
dissented. The dissent argued that the District Court had jurisdiction over 








218 THE RECORD 


the cause because (1) the Shipping Board had not specifically approved the 
dual-rate system and (2) that system, even if approved by the Board, would 
be illegal under the antitrust laws. It also pointed out that the Board has 
no authority to enforce the Sherman Act and that the Government charged 
a violation of that Act. This last contention is inconsistent with the reason- 
ing of the Supreme Court in the Cunard case and fails to consider the public 
policy arguments upon which the doctrine of primary jurisdiction rests, 
The primary importance of the Far East case lies in its afirmance of the 
Cunard case; it does not break new ground, except in its holding that the 
doctrine of primary jurisdiction applies to the Government, nor does it 
answer many of the questions raised in several pending federal court cases 
concerned with that doctrine and its relation to the antitrust laws. 
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Committee Report 


JOINT REPORT 
COMMITTEE ON FOREIGN LAW 
COMMITTEE ON INTERNATIONAL LAW 


PROTECTION ABROAD OF PRIVATE INVESTMENTS* 


The U. S. Department of State in its negotiations with foreign govern- 
ments concerning modernized treaties of Friendship, Commerce and Naviga- 
tion, has been seeking to include therein more or less standard provisions 
for the protection of American property rights in the foreign country against 
expropriation. For example, in the recent treaty with Greece, of August 3, 
1951, Article VII (3) provides as follows: 


“Property of nationals and companies of either Party shall not be 
taken within the territories of the other Party except for public 
benefit, nor shall it be taken without the prompt payment of just 
compensation. Such compensation shall be in an effectively realizable 
form and shall represent the full equivalent of the property taken; 
and adequate provision shall have been made at or prior to the time 
of taking for the determination and payment thereof.” 


The inclusion of such provisions in these treaties is proper because they 
create direct treaty obligations binding upon each government, and lay 
down, at least within their limited scope, certain principles of fair dealing 
which, if violated, would provide a basis for diplomatic negotiation and for 
legal arguments, assuming that the foreign government involved is of a 
responsible character having a due regard for its pledged word. 

It is recognized, however, that the principles involved in such clauses are 
of a most general character; they do not restrict in any way many practical 
and unjustifiable impediments to investment that might be imposed by 
foreign governments. 

The principles laid down in such treaty clauses are, moreover, subject to 
the limitation that they confer no rights upon the individual investor, except 
to the limited extent that these treaty rights might be enforced, at the 
investor’s behest, against the foreign government in its own courts. The 
investor can in practice do no more than appeal to the U. S. State Depart- 
ment to make diplomatic representations to the foreign government in- 
volved, which may, or may not, be forthcoming, depending on the political 
exigencies of the period. 


* This report will be presented to the Annual Meeting of the Association on May 


13, 1952. 
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It has often occurred, in the recent past, that an espousal of individual 
claims against foreign governments could not be effectuated, though war- 
ranted on its merits, because a specific political situation and regard to other 
circumstances wholly extraneous to the claim prevented the authorities from 
appropriate steps of protection. 

Having considered the incompleteness in such treaty provisions as outlined 
above, consideration has been given to the possibility of creating, by inter- 
national agreement, some form of machinery to implement the generally 
accepted principles of fair treatment of foreign investments, and which might 
give to the individual or the corporate investor some means of appealing 
to an impartial tribunal against some of the more outrageous and confisca- 
tory measures of a foreign government applicable to his investment. There 
is full recognition of the difficulty of implementing these principles, and of 
strong surges of nationalist sentiment presently existing in many of the less 
developed areas of the world, where the problem of effective protection for 
foreign investments is perhaps most acute. The problem is not, of course, 
limited to the United States and to American investments abroad. Other 
countries have made, and either are, or soon will be, in a position to make 
investments outside of their own territories. These considerations suggest 
that the mere inclusion of applicable principles in a relatively few treaties 
between the United States and foreign governments is not enough, and that 
some form of international treatment of the problem is desirable. 

Further consideration may be given to the creation of such an interna- 
tional body first in a bilateral agreement, in which the parties expressly 
submit to the authority of that body. Though an international agreement, 
on a multilateral basis, would be preferable by far, a bilateral arrangement 
may be more easily available at the next opportunity which may arise. 

The difficulties which the foreign investor faces are many. Some of them 
are confiscation and concealed confiscation through laws making operation 
impossible. Mere machinery cannot avoid these problems but their force 
may be in some measure tempered through the device of a claims commis- 
sion. Commissions have been set up after a war to consider specific problems. 
It is considered that a standing international commission could be a body 
capable of performing useful work. 

The jurisdiction of the commission, tentatively called International Com- 
mission on Property, would be to hear and determine claims against a foreign 
government including instrumentalities thereof brought to it by private 
persons arising in connection with expropriation, direct or concealed’. The 


* The jurisdiction of the commission might be limited to the expropriation issue 
or it might be given a broader jurisdiction depending upon the treaty or agreement 
which brings its facilities into play. Aspects of a broader jurisdiction could be deci- 
sions concerning breaches of contract between a foreign individual and the country 
where the investment was made. The basic idea is to have a forum agreed upon in 
advance of a dispute where certain types of disputes may be decided and to have this 
forum available for access by the individual party as well as by the state involved. 
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commission might find the facts, determine what course of action would give 
redress or the money damages involved. The scope of the jurisdiction of the 
commission could depend upon a treaty between the country where the 
investment was made and the country where the investor was a citizen or 
upon a multilateral treaty. Alternatively, the commission could, by a term 
in a contract between the foreign investor and the country where the in- 
vestment was made, be made the forum for the decision of disputes over the 
contract. Advisory opinions could be provided for. Access by the individual 
to the commission is the basic idea in the proposal’. 

The advantage of having a commission in existence is to permit an arrange- 
ment for orderly settlement of disputes before the dispute arises. After a 
dispute arises, it may be impossible even to get arbitrators appointed®. 

Conversely, if there should be a commission in existence, it could function 
in the traditional manner in hearing and determining claims as well as, if 
desired by the parties at the time, making recommendations for adjustment 
of the dispute. 

The selection of a commission of say 15 members could follow the method 
of selection employed in electing the 15 members of the International Court 
of Justice*. The International Bureau of the Permanent Court of Arbitration 
might also serve the commission. 


*In the U. S., the Court of Claims has jurisdiction over certain claims against the 
U.S. Government on behalf of individuals, 28 U.S.C. Sec. 1491 et seq. Congress may 
not always appropriate money to pay judgments in the Court of Claims but it ordi- 
narily does (28 U.S.C. Sec. 2517(a); Cloutier v. Morgenthau, 88 F. 2d. 846). 

* A case arose under the treaty between the U. S. and Bulgaria where it was impos- 
sible to bring the arbitration provisions of the treaty into play because the Bul- 
garians refused to appoint their arbitrator (International Court of Justice Reports, 
1950, pages 65 and 221). 

* Article 4 of the Statute of the International Court of Justice provides as follows: 

“1, The members of the Court shall be elected by the General Assembly and by 
the Security Council from a list of persons nominated by the national groups in the 
Permanent Court of Arbitration, in accordance with the following provisions. 

“2. In the case of Members of the United Nations not represented in the Per- 
manent Court of Arbitration, candidates shall be nominated by national groups 
appointed for this purpose by their governments under the same conditions as those 
prescribed for members of the Permanent Court of Arbitration by Article 44 of the 
Convention of The Hague of 1907 for the pacific settlement of international 
disputes. 

“3. The conditions under which a state which is a party te the present Statute but 
is not a Member of the United Nations may participate in electing the members of 
the Court shall, in the absence of a special agreement, be laid down by the General 
Assembly upon recommendation of the Security Council.” 

An alternative method of selection of the commission could be designation by the 
General Assembly of the United Nations of certain of the members of the Permanent 
Court of Arbitration to act thereon. (U.N. Charter, Articles 10, 11 and 13). Another 
method of selection would involve agreement in bilateral or multilateral conven- 
tions by the parties wishing to bring the commission into being. 
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Subject to report and decision by the full commission, a panel thereof 
should be able to hear claims in the first instance’. 

Enforcement of the commission’s decisions of course depends upon the 
cooperation of the governments concerned. The decision might be for money 
damages or a recommendation of a course of action to bring redress or both. 
Copies of the decision should be forwarded to the country where the property 
was situated and to the country of which the investor is a national. 

It is to be hoped that the decisions of the commission would, by the 
express terms of the treaties giving it jurisdiction, be binding both upon 
parties and governments affected. Presently, the existing international ma- 
chinery for representation of claimants by their governments would at least 
initially be used to obtain collection or enforcement of the commission’s 
decisions. At the outset it might not be possible to obtain agreement of any 
large number of nations to accept as final and enforceable any judgments 
rendered against themselves. Despite this drawback, it might be anticipated 
that the decisions of the commission would be entitled to great moral weight 
and, in any event, would result in an international claim specific either in 
amount or in its terms, and thus easier and less time-consuming to enforce 
under existing machinery than is presently the case. 

The adoption of the proposal outlined above would, first, provide a forum 
before which the individual or private legal entity could assert a claim 
against a foreign government. No such machinery exists at present. Instead, 
the individual is required to submit his claim to the State Department or 
his foreign ministry, as the case may be. The merits of the claim are judged, 
if at all, by persons within the State Department or foreign ministers without 
any special qualifications to enable them to make proper determinations of 
the merits of such claims. 

Second, it would provide a legally constituted body with fixed rules of 
procedure governing the presentation of the claim. 

Third, it would provide a repository for the collection of a body of 
precedents, which it is hoped would grow and mature over the years, adapt- 
ing itself to changing conditions and, it is further hoped, to an increasing 
recognition of the rights of the private investor. No such body of precedents 
exists today to aid the private foreign investor in the determination of his 
rights. 

Fourth, the adjudication of such claims would place the State Department 
or a foreign ministry in a much stronger position vis-a-vis the government 
against which the claim or determination is to be enforced, since the judg- 
ment or determination would be that of an impartial body rather than one 
made by the Department or ministry itself. 

While the proposal deals only with one aspect of the protection of the 


5 The amount of work which the commission might have in the future would, of 


course, depend upon the use made of it. Expansion of its facilities could be provided 
for. 
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rights of the foreign investor, it is an important aspect. The judicial determi- 
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nation of rights if expropriation should occur is an element in the progress 
the of law. 
ney Your Committees present the following resolution and move for its 
oth. adoption: 
erty WHEREAS, The Association of the Bar of the City of New York 


favors the extension of juridical procedures in the international field, 
the therefore be it 
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ma- . Seal : me 
oni York commends the proposal for a standing international commission 
ial on property to be available when jurisdiction is given to it by treaty 
nee or agreement for determining claims which arise betwe2n an indi- 
nai vidual and a foreign state concerning the expropriation of property, 
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LIST OF PUBLICATIONS 
PRESENTED BY AUTHOR-MEMBERS DURING 1951-52 


“Lawyers must fit themselves by reading and thinking to re- 
gain the place they have held in the past as leaders of public 
thought. No other class of men is so well fitted to grapple with 
problems of government in all its branches.” * 


Some of us will deny that lawyers have lost prestige which has 
to be regained or are guilty of “writing in defiance of the com- 
monwealth of letters’ which Henry Fielding observed two 
hundred years ago (1752) in one of his essays. Whether he would 
confirm his original judgment after reading the legal writing of 
today is a matter of conjecture. However this list contains the 
whole gamut of the lawyers use of words; the brief, the law review 
article, the historical essay and the international document. 

It will be seen from the title that this list contains only the 
publications presented to the library by author-members. 

From reviews and notices one learns that a great many more 
books, studies-and entertaining fiction have been published by 
our members which should be added to our collection. As various 
libraries and other public agencies often rely on this Library for 
bibliographical information, it is hoped that author-members 
will help in keeping the collection of their works as complete as 
possible. 
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